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Key Points  
 

• Given the difficulties experienced by investors in the fall of 2008 created by the 
diverging application of short selling rules, the ABBL believes that short selling 
rules should be harmonised across Europe (including EEA) and thus welcomes 
the Commission’s consultation as a step in this direction. 

 
• The ABBLi considers that provisions, such as bans or restrictions, may be 

introduced but only under exceptional situations to be defined carefully. 
 

• The ABBL further considers that reporting based on thresholds shall ideally be 
based on the transparency directive, as a short sale is technically the opposite of 
a long position. Furthermore, the ABBL thinks that the information of most value 
to the market is the evolution of the total of short positions compared to total 
equity and may be exceptionally large short positions. 

 
• In terms of the scope of a short selling regime, the ABBL would support an 

instrument-by-instrument approach, and as a priority the focus shall be on 
equities and bonds. The objective shall be to preserve market integrity through 
EU harmonised rules. 
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1 General remarks 
 
Although the ABBL welcomes the EU Commission consultation on short selling, it 
considers that shorting of a financial instrument is first and foremost the opposite of a 
long position, something which is neither intrinsically good nor bad. Furthermore, there 
seems to have been very little evidence that bans introduced during the 2008 stock 
market fall have had any effect beyond their announcement. This may be the result of 
the lack of coordination. But, as a principle, the ABBL recognises that under such 
exceptional circumstances circuit breakers may be needed. 
 
The ABBL is furthermore dubious about the amalgamation made in this consultation, 
which discusses both short selling on equities/bonds and on CDS (a derivative 
instrument). The ABBL would like to point to the fact that regulating CDS may prove 
difficult in practice as these instruments are currently often negotiated bilaterally and 
could well be negotiated outside of the EU, thus giving rules an extra-territorial reach, 
something that the association believes should be avoided.  
 
1.1 General remarks on short selling 
 
The Commission’s consultation paper rightly points to a major weakness in the EU short 
selling regime: the diverging approaches taken by Member States (MS). This indeed 
proved to be a difficult exercise for banks and investors so that some form of 
harmonisation in the practices is to be welcomed. 
 
The ABBL would like also to remind that academic research has not identified any real 
benefit to short selling restrictions, and the events of 2008-2009 have empirically 
demonstrated that, even though there were bans or heavy restrictions in many countries 
on shorting shares, shares nevertheless continued to fall after their introduction. These 
are considerations that the Commission rightly underlines in the consultation. 
 
Furthermore, there is among professionals and academics a general agreement that a) 
short selling plays an important role in the financial markets and contributes to overall 
market efficiency; and b) the diverging approaches MS took should now converge, on 
the highest possible level (at least EU level).  
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ABBL support for harmonisation does not imply that it should go as far as involving an 
extra-territorial scope of EU rules. EU rules should be limited to transactions with a clear 
link to Europe (either through the trading venue or the product) to ensure market 
consistency.  
 
The ABBL would welcome some clarifications as to the political objective pursued by the 
EU Commission and the alleged abusive nature “per se” of shorting financial 
instruments. That is why the ABBL would support rules based on the Transparency 
regime (currently for long positions) instead of a regime based on the Market Abuse 
Directive that will somewhat demonise the practice; an approach that seems now to be 
taken in the consultation. To say it with different words, just as for long transactions, 
some practices using short selling may be market abuse, but not the simple fact of being 
short an instrument.  
 
1.2 Remarks on naked CDS 
 
The ABBL points to the fact that it would be difficult to regulate only some CDS. “Naked” 
CDS are a subset of CDS and, therefore, of derivatives instruments. Taken from the 
consultation, the envisaged proposal will thus apply to all CDS instruments and not only 
to a sub-category. Limiting it to some types of CDS may, in fact, prove to be legally and 
technically difficult in reality.  
 
Furthermore, according to the financial press, it appears that the relative amount of 
“naked CDS” in recent cases of sovereign debt controversies was rather minor 
compared to the outstanding amount of bonds, and that CDS may not by themselves 
have driven underlying bond prices. The ABBL anxiously awaits the EU Commission’s 
survey findings on this issue.  
 
Banning or strongly limiting “naked CDS” may have side effects, as some underlying 
instruments may not be directly shortable, such as trade receivables or other low liquidity 
instruments, for instance. This would outrightly deprive investors of a means to hedge 
risk.  
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2 Responses to CESR’s specific questions 
 
2.1 Scope of financial instruments covered  
 
Question 1: Which financial instruments give rise to risks of short selling and what is the 
evidence of those risks? 
 
Question 2: What is your preferred option regarding the scope of instruments to which 
measures should be applied? 
 
The ABBL considers the wording of question 1 a bit odd since no instrument “per se” 
carries more of a specific risk of being shorted than others. Short selling normally 
contributes to efficient markets and is technically nothing more than the opposite of a 
long position. 
  
The focus, if any, shall be on equities and (sovereign) bonds only, with tailored but clear 
rules to adapt to the specific market structure. What is more important is that there is a 
convergence of rules across the EEA. 
 
Question 3: In what circumstances should measures apply to transactions carried on 
outside the European Union? 
 
On the one hand, the ABBL believes that the rules should not have extra-territorial 
reach. On the other hand, to be effective, they should nevertheless apply to all 
transactions that have a clear link to Europe under the motto: “same treatment of 
investors in EU instruments/markets.” Specifically, all transactions (shares and bonds) 
carried out on a EU regulated trading platform or OTC should be covered. 
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2.2 Transparency 
 
Question 4: What is your preferred option in relation to the scope of financial instruments 
to which the transparency requirements should apply?  
Question 5: Under Option A is it proportionate to apply transparency requirements to all 
types of instruments that can be subject to short selling? 
 
The ABBL has a strong preference for option B, i.e. limiting the scope of the regime to 
shares and sovereign bonds and deploying rules best suited to the market structure. In 
any case, the main priority will be to instil more harmonisation in the practices of MS 
regarding the treatment of short transactions.  
 
Unless convincing evidence points to the contrary, the ABBL strongly believes that 
transparency requirements shall be limited to instruments admitted to trading on EU 
platforms, the idea would be to protect EU market integrity with an identical set of rules, 
whoever the actors on that markets are (play with the same rules). But given the very 
diverse market structures of the instruments, the rules shall be adapted to their specific 
market. Furthermore some products may not legally speaking be “shorted”, this is likely 
to be the case for some financial instruments that are contracts. 
 
Question 6: Under Option B do you agree with the proposals for notification to regulators 
and the markets of significant net short positions in EU shares? 
 
The ABBL would support the reporting of short transactions to the supervisors, and 
would further suggest that this information is aggregated (anonymously) and distributed 
so that a figure of total short positions relative to outstanding issue can be published; a 
tool that would be extremely useful for investors.  
 
The ABBL disagrees with the limit proposed by CESR of starting reporting at very low 
positions (even if netted at firm level). The ABBL is of the opinion that the reporting 
should ideally be based on the Transparency Directive (TD) regime. The reasoning 
being that taking a short position should not be treated differently from a long position. 
Furthermore, the information most valuable to the market is not who is behind a short 
position, but rather the evolution of the total short positions relative to the issue (a model 
used in the US). In addition the publication of the name of the participant that is short 
may act as kind of market signal and thus lead to further shorting. 
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Moreover, the ABBL is very concerned about the expected deterring effect that public 
disclosure of such information may have on the investors and its consequences, i.e. in 
limiting the practice for even the most legitimate use of market making or as a 
counterweight to market perceived overvaluation, given the name and shame pressure 
of this type of reporting if not aligned on the TD.  
 
The ABBL is opposed to a reporting to the supervisory authority of Member States for 
CDS on sovereign debt where the authority may be in the difficult position of knowing 
who is holding CDS on its debt and at the same time forbidden to use this information in 
naming and shaming the specific investor, thus effectively being judge and jury. The 
ABBL here identifies a clear case of conflict of interest. 
 
Question 7: In relation to Option B do you agree with the proposals for notification to 
regulators of net short positions in EU sovereign debt (including through the use of 
CDS)? In addition to notification to regulators should there be public disclosure of 
significant short positions? 
 
No. The debate is highly emotionally charged at this stage. Yet, given the various 
publications that the ABBL has seen, it does not appear that there has been a dramatic 
rise in the CDS positions taken on specific sovereign debt, but rather that they are now 
better reflected. The moves seem to be mainly driven by fundamental market views 
rather than anything else. 
 
As mentioned earlier, the ABBL has strong reservations for a reporting to the authorities 
if the rules deviate from the TD. Especially, when it is related to sovereign debt 
instruments. The risks of conflicts of interests are too important, for this to take place at 
MS level.  
 
Question 8: Do you agree with the methods of notification and disclosure suggested? 
 
Under the current set up the ABBL is opposed to any requirement for the disclosure of 
short positions to the market. Markets are places where buyers and sellers meet.  
 
The rules for reporting and calculating the short positions will also have some 
importance in the way information is disclosed. The more complex the regime, the longer 
the time allowed for reporting. At a minimum, disclosure shall be T+1. 
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Question 9: If transparency is required for short positions relating to sovereign bonds, 
should there be an exemption for primary market activities or market making activities? 
 
Yes, intermediaries that need to take technical short position even if not covered shall be 
exempted, thus at least market making and primary market activities should be excluded 
from the short selling rules a well as operators of entities that may not as required by 
regulation (national or otherwise) have other than technical temporary short positions 
(some UCI). In addition there needs to be some proportionality in the regime depending 
on the size of the institutions concerned given the low thresholds for reporting as 
proposed by CESR. 
 
Question 10: What are the likely costs and impact of the different options on the 
functioning of financial markets? 
 
New reporting rules will inevitably add costs for the industry and investors, but, as long 
as the rules are not final, quantification at this stage is difficult. In any case, the more 
complex the regime, the costlier it will be. 
 
 

3 Uncovered short sales 
 
Question 11: What are the risks of uncovered short selling and what is the evidence of 
those risks?  
 
Question 12: Is there evidence of risks of uncovered short sales for financial instruments 
other than shares (e.g. bonds or sovereign bonds), which would justify extending the 
requirements to these instruments? 
 
The ABBL sees no convincing evidence of additional risk created by short transactions, 
except that under some circumstances it may be difficult to buy the instrument to close 
the position. This may be more detrimental to the investor who is short and not the 
market as a whole (short squeeze situations).  
 
The ABBL has seen little evidence with respect to the negative effects of shorting 
instruments, even less so for non-equity instruments.  
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Question 13: Do you agree with the proposed rule setting out conditions for uncovered 
short selling? Do you consider that more stringent conditions could be put in place? If so 
please indicate which ones? Do you agree that arrangements other than formal 
agreements to borrow should be permitted if they ensure the shares are available for 
borrowing at settlement? If so, why? 
 
Conceptually, the rules appear agreeable. Yet practical details may render them 
impracticable.  
 
In any case, the ABBL believes that the evaluation of whether a person entering into the 
sale of an instrument has borrowed the instrument shall be evaluated at the earliest at 
the end of the day (i.e. same time as reporting).  
  
Question 14: Do you consider that the risks of uncovered short selling are such that they 
should be subject to an upfront ban/permanent restrictions? If so, why? 
 
Categorically no., There is little evidence of systemic failures. Moreover, if a pan-EU 
regime were to be put in place this would facilitate the operational procedures and likely 
reduce the risks of failure. It is only short term political reasoning that may cause some 
to plead for an outright ban of short selling. 
 
Question 15: Do you agree with the proposal requiring buy in procedures for settlement 
failures due to short sales? If so, what is an appropriate base period that could be 
specified before buy in procedures are triggered (e.g. T + 4)? 
 
The ABBL would in principle agree with a buy in requirement. 
 
The ABBL, however, sees some cause for concern regarding the emphasis put on post-
trade operators (CSDs/settlement systems, or even CCPs) as the changes may require 
to track the direction of transactions at their level, which is not an easy task as an 
operational process. Moreover, in the context of major changes to come, such as the 
centralisation of settlements on the ECB’s T2S platform and a new CCP regulation, post 
trade operators may be in a difficult situation were a new legal obligation with technical 
implications to arise. 
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Question 16: Do you consider that there should be permanent limitations or a ban on 
entering into naked credit default swaps relating to EU sovereign issuers? If so, please 
explain why, including if possible any evidence relating to the use of naked CDS. 
 
No. As said earlier, the ABBL considers that the market has not undergone dramatic 
changes and that most of the positions taken by investors were based on a fundamental 
assessment of some sovereign debts. Until now no clear evidence has demonstrated the 
adverse effects of CDS dealings, given the relative size of the market compared to 
outstanding amount of debt issued. More research may thus be necessary on this 
aspect. 
 
In any case, in situations where a CDS is held against a corresponding position in a 
related (even indirectly related) instrument then it may not qualify as a naked short. 
 
Question 17: Do you consider that in addition to the measures described above there 
should be marking of orders for shares that are short sales? 
 
No. The ABBL hold the view that TD rules shall apply to both directions; the only 
additional information useful for investors would be an aggregated view of all the short 
positions on a given issue. The investor shall do the reporting.  
 
Question 18: What are the likely costs and impact of the different options on the 
functioning of financial markets? 
 
The ABBL is not in a position to provide such information, but reportings are usually 
costly to set up, and cost is increased by the complexity. 
 
3.1 Exemptions  
 
Question 19: Do you agree with the proposed exemption for market making activities? 
Which requirements should it apply to? 
 
The ABBL agrees that market making activities (in a wide definition) should be exempted 
from the requirements, including uncovered short sales because they are done for 
technical reasons and their reporting would only create noise and weaken the entire 
system.  
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Question 20: Do we need any exemption where the principal market for a share is 
outside the European Union? Are any other special rules needed with regard to 
operators or markets outside the European Union?  
 
Question 21: What would be the effects on the functioning of markets of applying or not 
applying the above exemptions? 
 
As previously mentioned, the ABBL believes that EU rules shall not have extraterritorial 
impact. Third countries markets are governed by their own rules, rules to which EU 
institutions, if present there, shall abide. The role of future measure shall be to preserve 
EU market integrity by offering every actor a given set of harmonised rules and 
procedures. 
 
The main consequence would be dual reporting under different rules for the same 
instrument. This would result in unnecessary increased costs and no new/usable 
information for authorities in the EU/EEA, as well as a risk of false market abuse cases. 
Concretely a Member State supervisory authority may not have the powers to sanction a 
behaviour outside the EU and even its border, to the risk of extraterritoriality. 
 
3.2 Emergency powers of competent authorities 
 
The ABBL is not highly supportive of restrictions on short selling, as the association 
considers that they are simply the opposite of a long position. This being said, there 
might be some extreme events where temporary restrictions or even short bans may 
apply. That being the case, rules shall be fully harmonised and a strong coordination 
between authorities shall ensure their even application to all stakeholders 
(intermediaries, trading platform and investors). Again the only exception shall be for 
market making purposes.  
 
Question 22: Should the conditions for use of emergency powers be further defined? 
 
Yes. This would help a drive toward harmonisation. Clear criteria shall be defined to help 
market participants know when the “limit may be reached”. Thus, for example, the 
introduction of % thresholds may help, as well as a standard timing for the emergency 
measures (i.e. 1, 2 or 3 months). 
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Question 23: Are the emergency powers given to Competent Authorities and the 
procedures for their use appropriate? 
 
If criteria are clear then each MS competent authority may sound the alarm bell. Under 
this set up there must be strong procedures to ensure that the information is transmitted 
to all stakeholders (market participants and other authorities) in due time. That is why the 
ABBL concretely sees a role for the future ESMA as a coordinating agent or, at a later 
stage, the issuer of the emergency procedure. The goal would be to ensure full 
harmonisation from the outset of the emergency situation. 
 
The ABBL considers that these emergency procedures are suited only for equities, 
bonds and equities related instruments and not for CDS which are not presenting market 
risks for systemic stability.  
 
Question 24: Should the restrictions be limited in time as suggested above? 
 
Yes. Any restrictions shall be for a limited time, as an emergency procedure foresees, 
the maximum being 3 months. 
 
Question 25: Are there any further measures that could ensure greater coordination 
between competent authorities in emergency situations? 
 
The ABBL is not in a position to respond. 
 
Question 26: Should competent authorities be given further powers to impose very short 
term restrictions on short selling of a specific share if there is a significant price fall in 
that share (e.g. 10%)? 
 
The ABBL considers it to be an “either-or” situation. If there is a short term limit then 
there shall be no further restrictions down the line, not even emergency ones.  
 
Thus the 10% (or higher) rule may be used instead of a ban or restriction, but generally if 
a share is falling there are reasons behind the fall and short positions likely only 
represent a fraction of this. Furthermore, exchanges generally have circuit breaker rules 
that may apply. 
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One additional issue with this 10% limit, is for the current open short positions that will be 
forced to be closed, what risks being at a detrimental cost for investors. 
 
Furthermore, it should also be clarified how these “10%” are calculated, i.e. over what 
time period, from what reference price? 
 
3.3 Powers of competent authorities 
 
Question 27: Should the power to prohibit or impose conditions on short-selling be 
limited to emergency situations (as set out in the previous section)? 
 
Strongly yes. 
 
Question 28: Are there any special provisions that are necessary to facilitate 
enforcement of the future legislation in this area?  
 
Question 29: What co-operation powers should be foreseen for ESMA on an ongoing-
basis? 
 
Authorities are best placed to consider these questions.  
 
3.4 Glossary of definitions 
 
Question 30: Do the definitions serve their intended purpose? 
 
The ABBL does not have comments on the glossary. 
 
                                                 
i Concerning the ABBL: 
 
The Luxembourg Bankers’ Association (ABBL) is the professional organisation representing the majority of 
banks and other financial intermediaries established in Luxembourg. Its purpose lies in defending and 
fostering the professional interests of its members. As such, it acts as the voice of the whole sector on 
various matters in both national and international organisations. 
 
The ABBL counts amongst its members universal banks, covered bonds issuing banks, public banks, other 
professionals of the financial sector (PSF), financial service providers and ancillary service providers to the 
financial industry. 
 


