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Section 1: Introduction 
 

 

I. Overview of the Foreign Account Tax Compliance Act 

 

The objective of the Foreign Account Tax Compliance Act (FATCA) is to reduce tax evasion by US 

individuals with respect to income from financial assets held directly (on an account) or indirectly 

(through a foreign entity) outside the United States by inducing “foreign financial institutions” (FFIs) to 

report US account holders (and US “controlling persons”1) to the US Internal Revenue Service (IRS). 

FATCA imposes a 30-percent US withholding tax on US-sourced payments2 to FFIs (including banks, 

brokers, custodians and investment funds) that fail to comply with FATCA rules. 

 

FATCA is a component of the Hiring Incentives to Restore Employment Act (HIRE Act), which was 

enacted by the US Congress and signed into law by the President of the United States on 18 March 

2010, and added Chapter 4 of Subtitle A to the US Internal Revenue Code. The US Department of the 

Treasury (US Treasury) and the IRS issued final regulations under FATCA (the Final Regulations)3 on 

17 January 2013.  

 

The Final Regulations generally follow the guidelines set forth in proposed regulations issued in 

February 2012 (the Proposed Regulations), but include many changes that reflect comments on the 

Proposed Regulations submitted by industry group participants, bring the final rules in line with 

intergovernmental agreements on FATCA (IGAs) signed to date, and incorporate some of the timeline 

changes announced by the IRS in Announcement 2012-42 released on 24 October 2012. On 12 July 

2013, the IRS released Notice 2013-434 providing for a further revision of the applicable timeline for 

implementation of the FATCA requirements. These documents were followed by the release, on 20 

February 2014, of an additional substantial package of regulations consisting of “Final and Temporary 

regulations” under Chapter 4 of Subtitle A of the US Internal Revenue Code (the “Final and Temporary 

Regulations”)5 and “Coordination Regulations” under Chapters 3 and 61 of the US Internal Revenue 

Code (the “Coordination Regulations”)6, which aim, on the one hand, at amending and clarifying the 

Final Regulations and, on the other hand, at coordinating FATCA requirements with preexisting 

reporting and withholding rules applicable Qualified Intermediaries (QI). 

 

The Final Regulations, as amended and completed by the Final and Temporary Regulations and the 

Coordination Regulations, form the basis for the implementation of FATCA by FFIs worldwide, save for 

the application of an intergovernmental agreement (IGA) on FATCA entered into between the United 

States and a given partner jurisdiction, as this is the case for Luxembourg. Two alternative IGAs exist. 

                                                             
1 The definition of the term “controlling person”, which is further discussed herein, can be found in the Agreement under Article 
1, paragraph 1, sub. mm). 
2 The scope could extended to “passthru payments” if FATCA is unsucessful. 
3 T.D. 9610: http://www.irs.gov/PUP/businesses/corporations/TD9610.pdf  
4 http://www.irs.gov/pub/irs-drop/n-13-43.pdf   
5 T.D. 9657: http://www.treasury.gov/resource-center/tax-policy/treaties/Documents/FATCA.pdf 
6 T.D. 9658: http://www.irs.gov/pub/irs-utl/Chapters-3-61-coordinating-regs.pdf  
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Model 1 IGA, as chosen by Luxembourg, provides for the implementation of FATCA through reporting 

by Financial Institutions to the competent authority of a given Partner Jurisdiction followed by 

automatic exchange of the reported information with the IRS. Model 2 IGA provides by contrast for the 

implementation of FATCA through reporting by Financial Institutions directly to the IRS in accordance 

with the requirements of an FFI Agreement, supplemented by the exchange of information on request 

between the competent authority of a given Partner Jurisdiction and the IRS. A complete list of partner 

jurisdictions and signed IGAs can be found online on the US Treasury’s FATCA Resources Center7. 

 

FFIs established in a jurisdiction that has either not signed an IGA with the United States or signed a 

Model 2 IGA with the United States, are required to enter into an FFI agreement with the IRS. The 

standard text of such agreement was published in final form by the IRS on 13 January 2014 in Rev. 

Proc. 2014-138. The entry into an FFI agreement is not of direct relevance for Luxembourg Financial 

Institutions9, as Luxembourg has entered into a Model 1 IGA with the United States.  

 

FFIs, unless otherwise exempt, are required to register with the IRS. The IRS has published in 

August/September 2013 extensive guidance on its dedicated FATCA Online Registration Portal10 to 

be relied upon by FFIs worldwide, including a user guide, which was subsequently updated in 

December 201311. Whenever necessary, it is expected that the IRS will post additional information on 

the FATCA Online Registration Portal. 

 

II. The Luxembourg Position on FATCA 
 

According to the Luxembourg Government, the entry into a Model 1 IGA with the United States 

(hereinafter the “Agreement”) is part of an evolution towards automatic exchange of information 

between tax authorities as an emerging international standard12.  

 

The Agreement provides essentially for automatic exchange of information between the Luxembourg 

and US tax authorities on financial accounts (e.g. bank accounts, certain insurance contracts and units 

in investment funds) held in Luxembourg by citizens and residents of the United States. The aim of 

this decision is to put Luxembourg’s relations with the United States in line with a declaration of 10 

April 2013 by which Luxembourg announced that it will introduce, on 1 January 2015 and within the 

current scope of the EU Savings Directive (Council Directive 2003/48/EC), the automatic exchange of 

information within the European Union. Luxembourg wishes to see the same conditions apply to all 

competing financial centers13. 

 

                                                             
7 http://www.treasury.gov/resource-center/tax-policy/treaties/Pages/FATCA.aspx  
8 http://www.irs.gov/irb/2014-3_IRB/ar10.html  
9 Exceptions apply, as further discussed under Section 3 herein (Registration). 
10 http://www.irs.gov/Businesses/Corporations/FATCA-Registration  
11 http://www.irs.gov/pub/irs-pdf/p5118.pdf  
12 http://www.mf.public.lu/actualites/2013/04/faq_aut_exchange_1004131/index.html  
13 http://www.mf.public.lu/actualites/2013/05/facta_210513/index.html  
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The negotiation of the Agreement, which was initiated in March 2013, was eventually concluded by the 

signature of the same in Luxembourg on 28 March 2014.  

 

The Agreement forms the basis for the implementation of FATCA rules by financial institutions 

established in Luxembourg and constitutes the purpose of the present guidance notes.  

 

III. Structure of the Luxembourg IGA 

 

The Agreement is divided into four distinct but interrelated parts: 

 

(i) the core text of the Agreement; 

(ii) Annex I;  

(iii) Annex II; and  

(iv) a Memorandum of Understanding (MoU). 

 

All four elements form an integral part of the Agreement and must be looked at in aggregate. The 

Agreement constitutes an autonomous piece of legislation, which in principle does not require 

Luxembourg Financial Institutions to refer to the Final Regulations. 

 

(i) The core text 

 

The core text lays down the general commitments and obligations of both Luxembourg and 

the United States to make this Agreement work. It provides and lays out: the definitions with 

respect to Financial Institutions, Financial Accounts, US Persons and payments (Article 1), the 

Obligations to obtain and exchange information with respect to reportable accounts (Article 2), 

the Time and Manner of exchange of information (Article 3), the Application of FATCA to 

Luxembourg Financial Institutions (Article 4), Collaboration on Compliance and Enforcement 

(Article 5), the Mutual Commitment to continue to enhance the effectiveness of information 

exchange and transparency (Article 6), Consistency in the application of FATCA to Partner 

jurisdictions (Article 7), as well as consultations and amendments (Article 8), Annexes (Article 

9) and the Term of the Agreement (Article 10). 

 

(ii) Annex I 

 

The Annex I lays down in detail all due diligence obligations that a Luxembourg Financial 

Institution, unless otherwise exempt, has to apply in order to be compliant with the Agreement. 

It provides rules and provisions regarding the identification and reporting on US Reportable 

Accounts and clients and on payments to certain Non-participating Financial Institutions. 
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(iii) Annex II 

 

Annex II deals with the specificities of certain Luxembourg entities and products and attributes 

them classifications under the Agreement from which the relevant entities then derive their 

obligations under FATCA. 

 

(iv) MoU 

 

The MoU deals with the treatment applicable to Luxembourg Financial Institutions until the 

entry into force of the Agreement, the use of a Global Intermediary Identification Number 

(GIIN) by Reporting Luxembourg Financial Institutions and the registration requirements 

applicable to the same Financial Institutions. Whereas a memorandum of understanding is 

often used between parties intent on expressing convergence of will between themselves 

without wishing to imply a legal commitment, the situation should be different here as regards 

the MoU under review, which, based on the ratification procedure applicable to exchange of 

letters interpreting the terms of double taxation conventions entered into by Luxembourg, 

should be subject to scrutiny and approval by the Luxembourg Parliament. It is thus 

anticipated that the text of the MoU will be published in the Official Gazette and will be legally 

enforceable in the same manner as the other parts of the Agreement. 

 

IV. Context of the Luxembourg IGA 
 

The exchange of information pursuant to the Agreement is based upon article 28 of the Luxembourg-

United States double taxation convention dated 3 April 1996, as amended by virtue of a protocol and 

exchange of letters signed in Luxembourg on 20 May 2009. The aim of the said protocol and letters is 

to extend the scope of the article 28, dealing with the exchange of information between the 

Luxembourg and US tax authorities, to information held by financial institutions. The said protocol and 

letters, which were the first of a series of similar instruments adapting the existing Luxembourg 

network of double taxation treaties, were duly ratified by the Luxembourg Parliament by a law dated 

31 March 2010. Meanwhile, the same protocol was approved by the US Senate’s Foreign Relations 

Committee on 1 April 2014. Although this committee recommended the Protocol for approval by the 

full US Senate, the next steps remain to be confirmed for the time being. 

 

V. Timeframe and review of the Luxembourg IGA 

 

According to Article 10(1) of the Agreement, the Agreement shall enter into force on the later of (1) the 

date of its due ratification by the Luxembourg Parliament and written notification thereof to the United 

States, or (2) the date of the due ratification by the United States of the aforementioned protocol to 

Luxembourg-United States double taxation convention and notification thereof to Luxembourg. 
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Article 3(10) of the Agreement provides that the Agreement shall terminate on 30 September 2015 if, 

in essence, the obligations to obtain and exchange information set out in Article 2 of the Agreement 

are not in effect by that date. 

 

Article 10(3) provides that Luxembourg and the United States shall consult in good faith, prior to 31 

December 2016, to amend the Agreement as necessary to reflect progress on the commitments set 

forth in Article 6 of the Agreement. Article 6 refers to (1) the level of reciprocity achieved on the US 

side in terms of automatic exchange of information, (2) the treatment of foreign pass-thru payments 

and gross proceeds, (3) the development at OECD level of a common model for automatic exchange 

of information and (4) the documentation of reportable accounts maintained by Reporting Financial 

Institutions as of 30 June 2014. 

 

VI. Interaction between the Agreement and the Final Regulations  

 

In principle, the Agreement, as transposed into Luxembourg law, is a standalone piece of legislation. 

All applicable definitions and concepts for the implementation of FATCA by the Luxembourg tax 

authorities and Luxembourg Financial Institutions are available and described in the Agreement in 

such a way that reference to the Final Regulations is, as a general rule, not necessary. Three notable 

exceptions apply to this rule, as several references to the Final Regulations are made in the 

Agreement, two of the said exceptions being subjected to the prior permission of the competent 

Luxembourg authorities. To the extent permitted by the Agreement, where a Luxembourg Financial 

Institution identifies an alternative element of the Final Regulations that it feels it would like to apply, 

ABBL recommends the said Financial Institution to contact in the first instance the competent 

Luxembourg authority14 in order to discuss the matter. 

 

The first exception to the exclusive application of the terms of the Agreement is set out under Article 4, 

paragraph 7, of the Agreement, which provides, in substance, that Luxembourg may decide to 

expressly allow for the implementation of certain definitions included in the Final Regulations as a 

derogation to the corresponding definition(s) in the Agreement. It is understood that such an exercise 

is possible with respect to Article 1 in the core text of the Agreement, as the remaining provisions set 

out in the core text of the IGA addresses the respective commitments of the U.S. and Luxembourg 

Governments, as well as the definitions provided in Annex I15 and Annex II16 to the Agreement. 

 

The second exception relates to Annex I in the Agreement, which provides, under subsection I(C), that 

Luxembourg may permit Reporting Luxembourg Financial Institutions to rely on the procedures 

described in the Final Regulations to establish whether an account is a US Reportable Account or is 

held by a Non-Participating Financial Institution. Annex I, subsection I(C) in the Agreement further 

provides in substance that, for the purpose of this exercise, there is no “cherry-picking” definition by 

                                                             
14 Being the Administration des contributions directes. 
15 Annex I, subsection VI(B). 
16 Annex II, section VI. 
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definition allowed, but the derogation should work according to entire sections (in Roman figures in 

Annex I: e.g. “I” or “II”, etc…).  

 

Subsection I(C) further provides that the election can be applied either to all the relevant financial 

accounts of the Financial Institutions or, as the case may be, to clearly identified groups of the same 

accounts. A clearly identified group for the purpose of the foregoing shall consist in the first instance of 

the accounts maintained by a particular business line. 

 

Example: if a given Luxembourg Financial Institution chooses not to apply the rules applicable to 

preexisting individual accounts set out under section II of Annex I in the Agreement, the corresponding 

section in the Final Regulations must be applied instead to its full extent. The latter shall be applied 

either to all the relevant Financial Accounts maintained by the Financial Institution or, as the case may 

be, to the accounts maintained by one or more line(s) of business of the said Financial Institution. 

 

The third exception relates to Annex II in the Agreement. For the purpose of the Agreement, a Non-

Reporting Luxembourg Financial Institution means indeed not only (i) a Luxembourg Financial 

Institution or another Luxembourg entity that is described in Annex II as a Non-Reporting Luxembourg 

Financial Institution, but also (ii) a Luxembourg Financial Institution or another Luxembourg entity that 

otherwise qualifies as a deemed-compliant FFI or an exempt beneficial owner under the Final 

Regulations. Unlike the first two exceptions described above, the application of the Final Regulations 

is here not subjected to the prior permission of the competent Luxembourg authorities. Assuming a 

Luxembourg Financial Institution (or another Luxembourg entity) that has not been specifically 

described in Annex II as Non-Reporting Luxembourg Financial Institution, the same institution or entity 

may thus avail itself of the benefit of the salient categories set out in the Final Regulations, to the 

extent that it fulfills the applicable requirements. The following categories set out in the Final 

Regulations have been identified as being of relevance for the purpose of this exercise (the list is not 

necessarily exhaustive)17:  

 

(i) Non-reporting members of participating FFI groups; 

(ii) Deemed-compliant FFI that is merged or acquired; 

(iii) Limited life debt investment entities; 

(iv) Owner-documented FFIs; 

(v) Restricted Fund. 

 

As far as Financial Accounts are concerned, the situation is different since no reference to the Final 

Regulations is made in the definition of Financial Account set out in Article 1 of the core text of the 

Agreement. A reference to the Final Regulations could, however, be permitted on the basis of Article 

4, paragraph 7, of the Agreement. While applicable in theory, this exercise appears, however, to be 

                                                             
17 Additional details can be found under Section 4 herein. 
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irrelevant in practice for the time being, absent any additional category in the Final Regulations when 

compared to the list of exempted accounts set out in in Annex II, section V in the Agreement.   

 

VII. Language and versions 

 

The IGA has been signed in the English language and a French language text is to be released within 

short notice. Both versions are equally authentic, which means that they can be used alternatively. 

The French version of the Agreement should nevertheless serve as primary reference for Luxembourg 

Financial institutions vis-à-vis any public authority in Luxembourg, in line with the language regime 

applicable in Luxembourg18. The same should apply in case of litigation19. ABBL takes, however, the 

view that the English version of the Agreement should, as a matter of overall consistency, prevail 

when reference is made to concepts and provisions that are proper to the US tax system. 

 

VIII.   Interaction with other IGAs 
 

A. Most-favored nation-clause 

 

Article 7 of the Agreement contains a so-called most-favored nation clause that provides for an 

alignment of the provisions in the current version of the Agreement with provisions of other Model 1 

IGAs that have been negotiated by other states in parallel or at a later stage. This ensures that all 

Model 1 IGAs should be subject to a common standard and should follow identical due diligence rules. 

The scope of this clause is limited to (i) Article 4 of the Agreement which defines the obligations 

vesting to Reporting Luxembourg Financial Institutions and (ii) Annex I of the Agreement. By contrast, 

this clause does not apply to Annex II as this deals with local specificities of each contracting state and 

does not require to be harmonized. 

 

The Agreement provides that the United States shall notify Luxembourg of any such more favorable 

terms. However, ABBL recommends that Luxembourg Financial Institutions wishing to avail 

themselves of the benefits of the most-favored nation clause set out in the Agreement should in the 

first instance (i) monitor the evolution of the templates of the Model 1 IGA posted on the US Treasury 

FATCA Resources Center20, which were until now updated on a regular basis, and (ii) to carry out a 

survey of existing and new Model 1 IGAs. Members are invited, as the case may be, to liaise with the 

competent Luxembourg authority21 in order to discuss the matter. 

 

B. Annexes II in foreign IGAs 

 

All Annexes II in foreign IGAs (both Model 1 and Model 2) should be monitored on a continuous basis 

in order to facilitate the determination of the FATCA status of such Financial Institutions and Entities 
                                                             
18 Loi du 24 février 1984 sur le régime des langues, article 2. 
19 Loi du 24 février 1984 sur le régime des langues, article 3. 
20 http://www.treasury.gov/resource-center/tax-policy/treaties/Pages/FATCA.aspx  
21 Being the Administration des contributions directes. 
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under their respective IGAs. For the purpose of determining the FATCA status of a non-Luxembourg 

entity, ABBL takes the view that Luxembourg Financial Institutions shall rely in the first instance on the 

provisions of the IGA of the country where the said Financial Institution or Entity is incorporated22. In 

cases where the Financial Institution (or Entity) under review is not a legal person (e.g. a branch), 

conclusive elements can be derived in the first instance from the identity of the national supervisory 

authority that is competent for the supervision of such Financial Institution (or Entity). Absent any 

competent supervisory authority, the fact that such Financial Institution or Entity is registered in a 

national register similar to the Registre de commerce et des sociétés (RCS) in Luxembourg can 

constitute a conclusive element for the purpose of determining the IGA applicable to such Financial 

Institution or Entity. 

 

IX. Interaction with FATF Recommendations 

 

The Financial Action Task Force (FATF) Recommendations23 are mentioned twice in the Agreement, 

which provides, essentially, that the concepts of “Investment Entity” and “Controlling Person” shall be 

interpreted in a manner that is consistent with the said Recommendations. The impact of the FATF 

Recommendations on these two concepts is further discussed herein under Section 2 (Key concepts 

for the implementation of FATCA rules in Luxembourg) and Section 6 (Due Diligence Obligations 

under Annex I of the Agreement). 

 

The due diligence obligations for identification set out under Annex I to the Agreement do not refer to 

the FATF Recommendations. The said Recommendations do not substitute themselves to 

Luxembourg KYC rules. 

 

X. Interaction with QI 

 

FATCA and the implemented IGAs were adopted after the Chapter 3 and Chapter 61 provisions laying 

out the provisions for the QI agreement. It is understood that the Chapter 4 rules implementing FATCA 

do not replace the QI program but complement and modify it to a certain extent, especially regarding 

reporting requirements concerning US persons. The aim of the aforementioned Coordination 

Regulations released by the US Treasury on 20 February 2014 is to align both sets of rules so as to 

iron out discrepancies that would otherwise exist between the two regimes. 

 

 QI and FATCA will nevertheless continue to coexist as separate regimes triggering distinct and 

different obligations of which certain will continue to be directed towards the IRS. This will be 

particularly the case as far as a non-resident alien reporting is concerned. Luxembourg Financial 

                                                             
22 This view is derived from the definition of “US Person” laid down in the Agreement, whereby a “US Person” is defined, to the 
extent relevant in the case at hand, as “a partnership or corporation organized in the United States or under the laws of the 
United States or any State thereof”. 

23 OECD/FATF, International Standards on Combating Money Laundering and the Financing of Terrorism & Proliferation, The 
FATF Recommendations, February 2012. 
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Institutions should thus monitor until further notice reporting requirements under QI and FATCA as two 

distinct streams from a legal perspective, that are possibly subject to different sets of rules under 

Luxembourg law, as further discussed under Section 8 herein (Reporting). 
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Section 2: Key concepts for the implementation of FATCA rules in Luxembourg 
 

 

I. Overview 

 

Non-US entities can be classified under FATCA into several categories that are affected by different 

obligations and requirements. Under the Agreement, a first dividing line can be drawn between (i) 

Financial Institutions (FIs) on the one hand and (ii) Non-Financial Foreign Entities (NFFEs) on the 

other hand. 

 

For the purpose of the Agreement, an entity is defined as a legal person or a legal arrangement (such 

as a trust). The particular case of fiduciary contracts (contrats fiduciaires) is discussed under Section 7 

herein. 

 

Where an entity does not meet the definition of Financial Institution, such entity will be regarded as a 

NFFE. NFFEs are in turn divided into two sub-categories defined under Annex I to the Agreement: (i) 

Active NFFEs and (ii) Passive NFFEs. 

 

Financial Institutions resident in Luxembourg (hereinafter referred to as Luxembourg Financial 

Institutions or “Lux FIs”) will be classified in the first instance either as (i) Reporting Luxembourg 

Financial Institutions (Reporting Lux FIs) or (ii) Non-Reporting Luxembourg Financial Institutions 

(Non-Reporting Lux FIs), the latter category also referring, under certain circumstances, to Exempt 

Beneficial Owners.  

 

In case of significant non-compliance with applicable FATCA rules, a Reporting Lux FI can be 

subsequently treated as Nonparticipating Financial Institution (NPFI) by the IRS. 

 

Luxembourg Reporting Financial Institutions are required to provide information to the competent 

Luxembourg authority24 on an annual basis in relation to Financial Accounts maintained by such 

Financial Institutions that qualify for the purpose of the Agreement as US Reportable Accounts. With 

respect to calendar years 2015 and 2016, reporting obligations also apply with respect to payments 

made to NPFI. 

 

II. Financial Institutions 

 

For the purpose of the Agreement, the first step to be undertaken by an entity or its representative is 

to establish whether the said entity is a (Luxembourg) Financial Institution or a NFFE.  

 

                                                             
24 Being the Administration des contributions directes. 
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An entity resident in a country having signed an IGA on FATCA with the United States will be regarded 

as Financial Institution if it falls within any of, or more than one of, the following categories defined 

under article 1 in the Agreement: 

 

Ø Depository Institution; 

Ø Custodial Institution; 
Ø Specified Insurance Company; 

Ø Investment Entity. 

 

Where an entity does not meet the criteria set in the Agreement for any of the four categories 

mentioned above, then the said entity shall be regarded as an NFFE. It is worth noting that the Final 

Regulations provide for a fifth category of Financial Institutions for holding companies or treasury 

centers25, which is not applicable for the purpose of the Agreement. 

 

A few preliminary considerations shall be drawn at this stage. First, the definition of Financial 

Institution for the purpose of the Agreement refers to “entities”, meaning that individuals cannot, in the 

very first instance, qualify as a Financial Institution for the purpose of the Agreement. Second, the type 

of activities performed by a given entity, rather than its formal denomination and obligations, shall be 

decisive for the purpose of determining the status of the said entity under the Agreement. Conversely, 

the fact (i) that the denomination of a given entity contains the words “finance” or “financial” or (ii) that 

a given entity licensed by, or is subject to, the supervision of the Commission de Surveillance du 

Secteur Financier (CSSF) or, as the case may be, another equivalent European or foreign supervisory 

authority, cannot alone constitute a conclusive element for determining whether or not the said entity 

is a Financial Institution for the purpose of the Agreement. 

 

A. Depository Institutions 

 

For the purpose of the Agreement, a Depository Institution means any Entity that accepts deposits in 

the ordinary course of a banking or similar business. 

 

This category includes in the first instance any bank (or credit institution) that is authorized to carry out 

its activities in Luxembourg pursuant to article 2 of the Law of 5 April 1993 on the financial sector. A 

list of the said entities is maintained and updated on a regular basis on the website of the Commission 

de Surveillance du Secteur Financier (CSSF)26. 

 

The scope of the definition of Depository Institution for the purpose of the Agreement is not limited to 

traditional banking activities as it refers to any Entity that accepts deposits in the ordinary course of a 

banking or similar business. For the purpose of determining whether or not a given Entity qualifies as a 

Depository Institution under the Agreement, the fact that the entity under review has in its balance-
                                                             
25 Reg. Section 1.1471-(5)(e)(4)(v). 
26 www.cssf.lu  
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sheet liabilities in the form of deposits shall constitute the decisive element. Unless provided otherwise 

in the Agreement, for the present purpose, the term deposit shall refer to cash balances and deposit 

certificates (French : bon de caisse or certificat de dépôt), excluding any other securities. 

 

B. Custodial Institutions 

 

A Custodial Institution means any Entity that holds, as a substantial portion of its business, financial 

assets for the account of others.  

 

The Agreement provides that an entity holds financial assets for the account of others as a substantial 

part of its business if the entity’s gross income attributable to the holding of financial assets and 

related financial services equals or exceeds 20 percent of the entity’s gross income during the shorter 

of (i) the three-year period that ends on 31 December (or the final day of a non-calendar year 

accounting period) prior to the year in which the determination is being made, or (ii) the period during 

which the entity has been in existence. 

 

For the purpose of the definition of Custodial Institution under the Agreement, ABBL takes the view 

that the term “financial asset” shall be interpreted in a manner that is consistent with the definition of 

“financial instrument” introduced by Markets in Financial Instruments Directive (MiFID) 27  and 

transposed accordingly into Luxembourg law28. The generic term of “financial asset”, as used in the 

definition under review in the Agreement, shall thus exclude cash. 

 

Custodial Institutions include in the first instance any institution that qualifies as a professional 

custodian of financial instruments by virtue of article 26 of the Law of 5 April 1993 on the financial 

sector, that is, essentially, custodial banks and central securities depositories.  

 

The scope of the definition of Custodial Institution for the purpose of the Agreement is, however, not 

limited to custodial banks and central securities depositories and potentially includes other service 

providers. The holding of assets, for the account of the underlying customer(s), by the service provider 

under review in its own name shall constitute the decisive element. By contrast, services of purely 

advisory nature are in principle irrelevant, unless they are related to the holding of financial assets. 

Based on the foregoing considerations, the most relevant categories of service providers are 

discussed below. 

 

Trust companies potentially fall within the scope of the definition of Custodial Institution. A distinction 

should be made here between (i) institutions acting as trustee in the legal sense of the term in anglo-

saxon jurisdictions and (ii) the provision of “trust” services in the commercial sense of the term in 

Luxembourg (in French: services fiduciaires). The latter category generally relates to the provision of 

                                                             
27 Directive 2004/39/EC. 
28 Loi du 13 juillet 2007 relative aux marchés d’instruments financiers (…). 
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accounting, payroll, domiciliation and corporate secretariat services, which clearly do not fall within the 

scope of the definition of Custodial Institution. 

 

Private portfolio managers within the meaning of article 24-3 of the Law of 5 April 1993, as well as 

other investment firms which are allowed to hold or handle funds or financial instruments on behalf of 

clients also potentially fall within the scope of the definition of Custodial Institution for the purpose of 

the Agreement. The fact that the funds so received from the underlying clients are required to be 

placed by these service providers, pursuant to article 20 of the Règlement grand-ducal du 13 juillet 

2007 relatif aux exigences organisationnelles et aux règles de conduite dans le secteur financier  

(RGD n° 2 MIFID), with the Luxembourg Central Bank, an authorised credit institution or with an 

eligible money market funds, does not affect the outcome of the analysis as long as the service 

provider under review holds the account, and thus the funds deposited on such account, in its own 

name. Conversely, in the event the funds invested, managed or otherwise administered are not 

deposited by the service provider in its own name but are deposited in the name of the customer with 

a Financial Institution, the service provider should consider availing itself of the benefit of the status of 

Luxembourg Investment Advisor or, as the case may be, Luxembourg Investment Manager set forth in 

Annex II to the Agreement29. 

 

Brokers and other agents should, by contrast, not fall within the scope of this provision to the extent 

that they do not act as principal party (i.e. either as seller or buyer). Institutions that qualify as brokers 

in financial instruments by virtue of article 24-1 of the aforementioned Law of 5 April 1993, which, by 

definition cannot hold funds or financial instruments on behalf of clients, shall thus not qualify as 

Custodial Institution for the purpose of the Agreement. A comparable analysis applies to commission 

agents and financial intermediation firms defined under article 24-2 and article 24-8 of the same Law. 

 

C. Specified Insurance Companies 

 

An insurance company is a Specified Insurance Company for the purpose of the Agreement when the 

products written are classified as Cash Value Insurance or Annuity Contracts or if payments are made 

with respect to such contracts. A Specified Insurance Company can include both an insurance 

company and its holding company. 

 

For additional guidance with respect to this category, reference is made to the guidance document on 

FATCA prepared by ACA. 

 

D. Investment Entities 

 

For the purpose of the Agreement, an Investment Entity means any Entity that conducts as a business 

(or is managed by an entity that conducts as a business) one or more of the following activities or 

                                                             
29 Annex II, subsection IV(C). 
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operations for or on behalf of a customer: 

 

(1) trading in money market instruments (cheques, bills, certificates of deposit, derivatives, etc.); 

foreign exchange; exchange, interest rate and index instruments; transferable securities; or 

commodity futures trading; 
 

(2) individual and collective portfolio management; or 
 

(3) otherwise investing, administering, or managing funds or money on behalf of other persons. 

 

This definition is different from the definition of “Investment Entity” set out in the FATCA Regulations. 

The Agreement indeed provides that the above definition of Investment Entity shall be interpreted in a 

manner consistent with similar language set forth in the definition of “financial institution” in the 

Financial Action Task Force (FATF) Recommendations30. The corresponding definition in the FATCA 

Regulations does not provide for such a reference but provides instead for three alternative definitions 

under sections 1.1471-5(e)(4)(i)(A), 1.1471-5(e)(4)(i)(B) and 1.1471-5(e)(4)(i)(C). The definition of 

“Investment Entity” set out in the Agreement, which, save for the reference to the FATF 

Recommendations, corresponds to the definition set out under section 1.1471-5(e)(4)(i)(A) in the 

FATCA Regulations, shall be the only definition of relevance for the purpose of assessing the status of 

a given entity under the Agreement. Conversely, the tests set out in the Final Regulations under 

sections 1.1471-5(e)(4)(i)(B) and 1.1471-5(e)(4)(i)(C) in the definition of Investment Entity are not 

applicable under the Agreement. 

 

Annex II in the Agreement provides for several categories of Investment Entities that qualify either as 

exempt beneficial owner or deemed-compliant FFIs and are thus exempt from the registration and 

reporting requirements otherwise applicable to Investment Entities31. Individual categories are further 

discussed under Section 4 in the present document (Non-Reporting Luxembourg Financial 

Institutions).  

 

The following, general comments can be made with respect to the definition of “Investment Entity” set 

out in the Agreement: 

 

(i) As such, the activities and operations listed under item (1) to (3) in the definition of 

“Investment Entity” in the Agreement appear to be reasonably clear and match the activities 

described under item 7, item 9 and item 11 in the FATF definition of “financial institution”. 

 

(ii) Besides entities that conduct, for and on behalf of a customer, one or more of the activities 

and operations listed under item (1) to (3) in the definition of “Investment Entity”, the concept 

                                                             
30 OECD/FATF, International Standards on Combating Money Laundering and the Financing of Terrorism & Proliferation, The 
FATF Recommendations, February 2012. 
31 An exception applies with respect to entities qualifying as Sponsored Investment Entity under Annex II of the Agreement, as 
further discussed under Section 3 herein. 
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of Investment Entity under the Agreement, if applied literally, would encompass a certain 

number of entities that do not fall within the scope of the definition of “financial institution” 

under the FATF Recommendations, but are rather foreseen, pursuant to Recommendation 24 

and Recommendation 25, as counterparties to financial institutions, that are, as such, subject 

to specific information requirements in terms of beneficial ownership. The concept of financial 

institution set out in the FATF Recommendations thus appears to be more restrictive than the 

corresponding concept applicable under FATCA rules. Based on the fact that the definition of 

Investment Entity shall be interpreted in a manner that is consistent with the definition of 

financial institution set out in the FATF Recommendation, ABBL takes the view that the 

concept of Investment Entity shall be interpreted, for the purpose of the Agreement, as 

excluding any entity that is not a financial institution for the purpose of the aforementioned 

FATF Recommendations32. 

 

(iii) Based on the foregoing, ABBL further takes the view that the concept of “customer”, when 

applied to the definition of “Investment Entity”, shall be interpreted in the sense ascribed to it 

from a commercial perspective, meaning, in essence, the recipient of a good, service or 

product obtained from a seller, vendor, supplier for a monetary or other valuable 

consideration. As a result, any entity that performs the aforementioned activities and 

operations solely for the benefit of its shareholders (or even related group entities) does not, in 

principle, qualify as an Investment Entity for the purpose of the Agreement.  

 

(iv) As a consequence of the foregoing considerations, the following categories of entities shall be 

generally excluded from the definition of Investment Entity for the purpose of the Agreement: 

 

ü any entity that does not perform any of the activities ascribed to an Investment Entity 

for the purpose of the Agreement, meaning the activities and operations listed under 

item (1) to (3) in the definition of Investment Entity in the Agreement; 

 

ü holding companies within a group; 

 

ü private investment companies dedicated to the investment, management or 

administration of the wealth of a limited number of related shareholders (such as the 

members of the same family). 

 

(v) As an exception to the foregoing, ABBL takes the view that a given entity may nevertheless 

qualify as an Investment Entity in the formal absence of customers when the equity of such 

entity is open to a larger and/or more volatile number of investors, as this should be typically 

the case for any entity that functions or holds itself out as an investment vehicle. Investors in 

any of aforementioned entities should be considered, for the purpose of the present analysis, 
                                                             
32 A similar conclusion can be found in the context of the German IGA in: D. Eimermann, Das FATCA-Abkommen zwischen 
Deutschland und den Vereinigten Staaten – ein Überblick, Internationales Steuerrecht (IStR), 20/2013 (5.1.3). 
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as customers of the entity under review. Consequently, it shall be assumed that such entities 

qualify as an Investment Entity for the purpose of the Agreement. 

 
Based on the foregoing considerations and a first exchange of views with the Administration des 

contributions directes, ABBL takes the view that the test applicable for the purpose of determining 

whether or not an Entity qualifies as an Investment Entity for the purpose of the Agreement shall be 

assessed on the basis of the following sequence of questions: 

 

 
 

 
III. Luxembourg Financial Institutions 

 

The Agreement applies to Luxembourg Financial Institutions. Under the Agreement, a Luxembourg 

Financial Institution is (i) any Financial Institution that is resident in Luxembourg, but excluding any 

branch of such Financial Institution that is located outside Luxembourg, as well as (ii) any branch of a 

non-resident Financial Institution located in Luxembourg. 
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In most cases whether or not a given Financial Institution is resident or located in Luxembourg for the 

purpose of the Agreement will be clear. Should a member have a doubt as to whether or not it is a 

Luxembourg Financial Institution for the purpose of the Agreement, ABBL recommends such member 

to liaise with the competent Luxembourg authority33 in order to discuss the issue. Where applicable, 

ABBL anticipates that the competent Luxembourg authority will endeavor to resolve the case by way 

of mutual agreement with the competent authority under any other intergovernmental agreement that 

would turn out to be relevant in the case under review. 

 

For the purpose of account review procedures set out in Annex I to the Agreement, ABBL takes the 

view that the concept of Luxembourg Financial Institution can be assessed on the basis of factual 

elements readily available to the public. As regards legal persons, a Luxembourg Financial Institution 

shall thus refer in the first instance to any Financial Institution incorporated under Luxembourg law34. 

As far as branches are concerned, a branch of a non-resident Financial Institution shall be treated as a 

Luxembourg Financial Institution if it is either (i) licensed by the Commission de Surveillance du 

Secteur Financier (CSSF) or subject to the supervision of the same or (ii) it is registered with the 

Luxembourg Registre de commerce et des sociétés (RCS). 

 

IV. Reporting and Non-Reporting Luxembourg Financial Institutions 

 

As mentioned above, Lux FIs are classified in the first instance either as Reporting Lux FIs or Non-

Reporting Lux FIs. 

 

A. Non-Reporting Luxembourg Financial Institutions 

 

A Non-Reporting Lux FI is a Lux FI (or another Entity resident in Luxembourg35), (i) that is described 

as such in Annex II of the Agreement (under Section I, II, III or IV) or (ii) that otherwise qualifies as a 

deemed-compliant FFI or an exempt beneficial owner under the Final Regulations. Additional details 

on the individual categories of entities described in Annex II of the Agreement can be found under 

Section 4 of the present document (Non-Reporting Financial Institutions). 

 

Ø A Non-Reporting Lux FI generally does not need to obtain a GIIN from the IRS or carry out 

reporting obligations under the Agreement36; 

 

Ø A Non-Reporting Lux FI is in most cases subject to due diligence requirements in order to 

determine whether or not it qualifies for the relevant Non-Reporting status under Annex II of 
                                                             
33 Being the Administration des contributions directes. 
34 This view is derived from the definition of “US Person” laid down in the Agreement, whereby a “US Person” is defined, to the 
extent relevant in the case at hand, as “a partnership or corporation organized in the United States or under the laws of the 
United States or any State thereof”. 

35 Certain entities listed under Section I in Annex II or certain exempt beneficial owners for the purpose of the FATCA 
Regulations are not, in the first instance, Financial Institutions or, as the case may be, FFIs. 
36 An exception may apply to this rule, as further discussed herein, with respect to (i) Financial Institutions with a Local Client 
Base and (ii) Sponsored Investment Entities. 
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the Agreement. Certain monitoring, the terms of which are left at the appreciation of each 

ABBL member, is required to ensure that the same conditions are still met over time. 

 

B. Reporting Luxembourg Financial Institutions 

 

A Reporting Lux FI is a Financial Institution that may not avail itself of the benefit of the status of Non-

Reporting Lux FI.  

 

Ø A Reporting Lux FI needs to obtain a GIIN from the IRS and to carry out the due diligence and 

reporting obligations under the Agreement. 

 

V. Non-Participating Financial Institutions 

 

For the purpose of the Agreement, a Non-Participating Financial Institution is, in substance, a 

Reporting Lux FI that failed to comply with the obligations vested to it pursuant to applicable 

Luxembourg law implementing the Agreement and is classified as such by the IRS pursuant to the 

procedure set out in article 5(2) of the Agreement. For a Reporting Lux FI to be treated as Non-

Participating Financial Institution, non-compliance must be “significant” and thus excludes minor and 

administrative errors, as per article 5(1) of the Agreement. This concept, which is left at the exclusive 

appreciation of the competent public authorities under the Agreement, is further discussed under 

Section 9 herein (Withholding Obligations). 

 

Ø Non-Participating Financial Institutions are subject to a 30-percent withholding on US-source 

withholdable payments under section 1471 of the U.S. Internal Revenue Code and article 

4(1)(d) and (e) of the Agreement. 

 

Ø With respect to the years 2015 and 2016, Reporting Lux FIs are required to report annually to 

the Competent Luxembourg Authority (i) the name of each Non-Participating Financial 

Institution to which it has made payments and (ii) the aggregate amount of such payments. As 

further discussed under Section 9 herein, this reporting should, in practice, essentially relate to 

payments made to Financial Institutions established in a country that has not signed an IGA 

with the United States. 

 

VI. Non-Financial Foreign Entities 

 

A Non-Financial Foreign Entity (NFFE) is any non-US entity that is not treated as a Financial 

Institution. As mentioned above, an NFFE will be either an Active NFFE or a Passive NFFE.   
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A. Active NFFEs 

 

Active NFFEs consist of a series of entities defined in a limitative manner in the Agreement under 

Annex I, subsection VI(B)(4).  

 

Ø Active NFFEs are generally not subject to withholding and shall not perform reporting or due 

diligence obligations under the Agreement.  

 

Ø Reporting Lux FIs that maintain a Financial Account for an Active NFFE will need to perform a 

due diligence on the basis of Annex I of the Agreement in order to exclude that the NFFE 

under review is a Passive NFFE. 

 

For the purpose of general guidance, the different categories of Active NFFEs can be summarized as 

follows (the letters in brackets refer to the applicable subparagraph in Annex I, with respect to which 

reference is made for further details):  

 

(a) An NFFE that meets the following, cumulative income and asset tests: 

 

o Under the income test, the entity must have less than 50% of its gross income from 

the preceding calendar year as passive income; and 

 

o Under the asset test, the entity must have less than 50% of its assets for the 

preceding calendar year as passive assets (i.e. assets that produce or are held for the 

production of passive income). 

 

The concept of passive income is not defined in the Agreement. Additional guidance may be 

found by reference to the applicable definition set out in the Final Regulations37, whereby 

passive income is, in essence, the part of the gross income that consists of (i) dividend, (ii) 

interest, (iii) rents and royalties (other than rents and royalties derived from the active conduct 

of a trade business conduct, at least in part, by employees of the NFFE under review), (iv) 

annuities, (v) income from swap contracts, (vi) rental income of real estate property (provided 

that this income can be obtained by performing little to no activities), as well as (vii) excess of 

gains over losses from the sale or exchange of the assets that give rise to the foregoing 

categories of income38. The Final Regulations add that the value of the assets of the NFFE 

under review shall be determined based on the fair market value or book value of the assets 

that is reflected on such NFFE’s balance sheet (and profit and loss account). 

 

                                                             
37 Reg. Section 1.1472-1(c)(1)(iv)(A) to (C). 
38 This enumeration is not exhaustive and exceptions apply. A complete overview of passive income can be found in the 
aforementioned provisions in the Final Regulations. 
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(b) An NFFE, the stock of which is regularly traded on an established securities market or, as the 

case may be, an entity which is a Related Entity of an Entity the stock of which is regularly 

traded on an established securities market. 

 

As per article 1, subparagraph 1(s) in the Agreement, interests are “regularly traded” if there is 

a meaningful volume of trading with respect to the interests on an ongoing basis, and an 

“established securities market” means an exchange that is officially recognized and 

supervised by a governmental authority in which the market is located and that has a 

meaningful annual value of shares traded on the exchange. 

 

Absent any further guidance on the latter, ABBL takes the view that, at the level of the 

European Union, all the markets, which have been conferred upon the status of a regulated 

market pursuant to article 47 of the Markets in Financial Instruments Directive (MiFID)39, shall 

be considered as established securities markets for the purpose of the Agreement40. This 

includes the Luxembourg Stock Exchange41. ABBL further takes the view that markets 

operated by an exchange established outside the European Union that is a member of the 

World Federation of Exchanges (WFE)42, which is the trade association of 62 publicly 

regulated stock, futures and options exchanges43, shall be also considered as established 

securities markets for the purpose of the Agreement. For the two aforementioned categories of 

markets, there shall be no need to check whether there is a meaningul annual value of shares 

traded on such markets. ABBL finally takes the view that a securities market that is neither a 

regulated market for the purpose of MiFID nor a market operated by an exchange that is a 

member of WFE shall be also recognized as an established securities market for the purpose 

of the Agreement if it is recognized as such for the purpose of the IGA entered into by the 

jurisdiction that supervises the relevant exchange. As for the latter, a conclusive element can 

be derived from a specific reference to the market or exchange under review in a guidance 

document produced by the competent public authority of the relevant jurisdiction44. 

 

ABBL takes the view that an Equity or Debt Interest will be considered “regularly traded” if it is 

listed on an established securities market, as defined in the foregoing paragraph. Provided 

that the debt or equity interest under review is listed on a established securities market, there 

shall thus be no need to check annually if any transactions have been undertaken with respect 

to the same. To prevent the risk that an entity could circumvent FATCA reporting by seeking a 

listing where there is no intention of the equity interests in the investment vehicle to be widely 

available, Luxembourg Financial Institutions should in all cases treat as Financial Accounts 

                                                             
39 Directive 2004/39/EC. 
40 The full list of the regulated markets for the purpose of MiFID is published on a regular basis in the Official Journal of the 
European Union: 
http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:348:0009:0015:EN:PDF  
41 https://www.bourse.lu/accueil  
42 http://www.world-exchanges.org/  
43 A member exchange of WFE should in particular (i) be significant within its country of origin and (ii) be regulated by a 
supervisory body, within a statutory framework. 
44 As it is the case for the instance in the guidance notes dated 14 August 2013 published by UK’s HMRC, Section 3.10. 
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those equity or debt interests established with a purpose of avoiding reporting in accordance 

with the Agreement - including interests that nevertheless meet the underlying criteria for 

regularly traded on an established securities market. Where there is an attempt to set up a 

particular interest or class of interest to avoid reporting under the Agreement then all debt and 

equity interests with respect to the entity under review will become reportable. This approach 

appears to fulfill the objective set out in the Agreement of not requiring major financial 

institutions to report on their equity interests, while providing in the meantime for an effective 

reporting where it is of most relevance. 

 

(c) An NFFE organized in a US Territory wholly owned by one or more bona fide residents of the 

same US Territory45; 

 

(d) A national government (other than the government of the United States), a political subdivision 

of such government (including a state, province, county or municipality), or a public body 

performing a function of such government, or a political subdivision thereof, a government of a 

US Territory46, an international organization, a non-US central bank of issue, or an entity 

wholly owned by one or more of the foregoing; 

 

(e) Most holding companies, treasury centers and captive finance companies that are members of 

a nonfinancial group. This category excludes, however, investment funds that acquire or fund 

(operational) companies for investment purposes; 

 

(f) Start-up companies investing capital in assets with the intent to operate a business other than 

that of a Financial Institution within two years as of the date of incorporation of the said 

company; 

 

(g) Nonfinancial entities that are liquidating or emerging from reorganization or bankruptcy, to the 

extent that the entity under review was not a Financial Institution in the past five years; 

 

(h) A NFFE that primarily engages in financing and hedging transactions with, or for, Related 

Entities that are not Financial Institutions, and that does not provide financing or hedging 

services to any Entity that is not a Related Entity, provided that the group of any such Related 

Entities is primarily engaged in a business other than that of a Financial Institution; 

 

(i) Entities otherwise qualifying as “Excepted NFFE” under the relevant US Treasury Regulations. 

This category includes essentially certain retirement funds; 

 

(j) Most charitable organizations, non-profit organizations and professional organizations. 
                                                             
45 As per the Agreement, the term “US Territory” refers to American Samoa, the Commonwealth of the Northern Mariana 
Islands, Guam, the Commonwealth of Puerto Rico or the US Virgin Islands. 
46 As per the Agreement, the term “US Territory” refers to American Samoa, the Commonwealth of the Northern Mariana 
Islands, Guam, the Commonwealth of Puerto Rico or the US Virgin Islands. 
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B. Passive NFFEs 

 

A Passive NFFE means, for the purpose of the Agreement, any NFFE that is not (i) an Active NFFE 

(as described above), or (ii) a withholding foreign partnership or withholding foreign trust pursuant to 

the relevant US Treasury Regulations. 

 

Ø In essence, and subject to additional considerations herein, a Passive NFFE 

 

ü that holds an account the balance or value of which exceeds USD 1 million as of 30 June 

2014 (or as of the last of day of any subsequent calendar year) 

 

is required to provide to a Luxembourg Financial Institution, as Account Holder for the purpose 

of the Agreement 

 

ü written certification that it does not have any US “Controlling Person” (meaning in essence 

a US citizen or tax resident holding a 25% or greater interest in the NFFE under review); 

or  

 

ü the name, address and US tax identification number (TIN) of each US “Controlling 

Person”. 

 

VII.     Exempt Beneficial Owners 

 

For the purpose of the Agreement, Exempt Beneficial Owners consist of a series of entities defined 

under Annex II, Section I and II. Individual categories are discussed in detail under Section 4 of the 

present document (Non-Reporting Financial Institutions).  

 

Ø Like Active NFFEs, Exempt Beneficial Owners under the Agreement are generally not subject 

to withholding and shall not perform reporting or due diligence obligations under the 

Agreement. 

 

For the purpose of general guidance only, the different categories of Exempt Beneficial Owners can 

be summarized as follows: 

 

(a) The Luxembourg Government, as well as any of its political subdivisions, wholly-owned 

agencies and instrumentalities; 

 

(b) International organizations located in Luxembourg; 

 

(c) The Luxembourg Central Bank; 
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(d) Certain retirement funds; 

 

(e) Certain Investment Entities wholly-owned by one or more of the foregoing. 

 

VIII. Financial Accounts 

 

A. Overview 

 

Pursuant to article 4, subparagraph (1)(a) of the Agreement, Luxembourg Reporting Financial 

Institutions are required to provide information to the competent Luxembourg authority47 on an annual 

basis in relation to Financial Accounts maintained by such Financial Institutions held either (i) by 

Specified US Persons or (ii) by a Non-US Entity48 with one or more Controlling Persons that are 

Specified US Persons. These accounts are referred to under the Agreement as US Reportable 

Accounts. 

 

As a result of the foregoing, and subject to additional details herein, a Luxembourg Financial 

Institution, unless otherwise exempt, must identify, for the purpose of the Agreement: 

 

ü whether it holds any Financial Accounts; 

ü the type of Financial Accounts held; 

ü whether the accounts under review are eligible for an exemption under the Agreement; 

ü failing the latter, whether the holder of those Financial Accounts are (i) Specified US Persons 

or (ii) a Non-US Entity that is a Passive NFFE for the purpose of the Agreement. 

ü In case of an account held by a Passive NFFE, the Financial Institution should finally identify 

whether the entity under review has one or more Controlling Persons that are Specified US 

Persons.  

 
 

B. Financial Accounts maintained by Financial Institutions 

 

For the purpose of the Agreement, the term Financial Account is broadly defined and therefore may 

include products or obligations that would not normally be regarded as a Financial Account in either 

other Luxembourg legislation or in everyday commercial use. 

 

As per the set of definitions set out in article 1, subparagraphs 1(s) to 1(z) in the Agreement, the 

concept of Financial Account is divided into four main categories: 

 

Ø Depository Accounts; 

Ø Custodial Accounts; 

                                                             
47 Being the Administration des contributions directes. 
48 That is, an Entity that is not a US Person. 
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Ø (certain) Equity and Debt Interests; 

Ø Cash Value Insurance Contracts and Annuity Contracts. 

 

A Financial Account is, in the first instance, an account maintained by a Financial Institution. The 

meaning ascribed to this term varies from one sub-category of Financial Account to another and so do 

the applicable exclusions and exemptions. 

 

A Financial Institution may maintain more than one type of Financial Account. For instance, a 

Depository Institution may also maintain Custodial Accounts in addition to Depository Accounts. 

 

1. Depository Accounts 

 

As per article 1, subparagraph 1(t) of the Agreement, a Depository Account includes any commercial, 

checking, savings, time, or thrift account49, or an account that is evidenced by a certificate of deposit, 

thrift certificate, investment certificate, certificate of indebtedness, or other similar instrument where 

cash is placed on deposit with a Financial Institution engaged in a banking or similar business.  

 

The concept of Depository Account refers in the first instance to Depository Institutions. A Depository 

Account is, for the purpose of the Agreement, maintained by the Financial Institution, which is 

committed to make repayments with respect to such account. The account does not need though to 

be an interest-bearing account, or to provide for a specific return, to qualify as a Depository Account. 

 

2. Custodial Accounts 

 

As per article 1, subparagraph 1(u) of the Agreement, a Custodial Account is an account (other than 

an Insurance Contract or Annuity Contract) for the benefit of another person that holds any financial 

instrument or contract held for investment. As per the Agreement, for the purpose of the present 

definition, financial instruments or contracts can include, but are not limited to: 

 

Ø a share or stock in a corporation; 

Ø a note, bond, debenture, or other evidence of indebtedness; 

Ø a currency or commodity transaction; 

Ø a credit default swap; 

Ø a swap based upon a nonfinancial index; 

Ø a notional principal contract50; 

Ø an Insurance Contract or Annuity Contract; and 

                                                             
49 Thrifts refer to savings and loan associations, i.e. institutions that are not banks in the commercial sense of the term but are 
allowed to maintain savings accounts and to grant loans for certain (often social) purposes. They can be compared for instance 
to “Caisses d’épargne logement” or “Bausparkassen”, which may be eligible for certain exemptions under the Annex II of the 
Agreement, subject to the conditions and requirements set out therein. 
50 A notional principal contract typically refers to a contract that provides for the payment of amounts by one party to another at 
specified intervals. These amounts are calculated by reference to a specified index upon a notional principal amount in 
exchange for specified consideration or a promise to pay similar amounts. 
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Ø any option or other derivative instrument. 

 

The purpose of the above list of instruments and contracts is to provide for examples of assets that 

can be held in a Custodial Account for the purpose of the Agreement. This does not necessarily mean 

that the same instruments and contracts as such are Financial Accounts for the purpose of the 

Agreement. For the purpose of the definition of Custodial Account under the Agreement, ABBL takes 

the view that the term “financial instrument” shall be interpreted in a manner that is consistent with the 

definition of “financial instrument” introduced by MiFID51 and transposed accordingly into Luxembourg 

law52.  A “financial instrument” for the present purpose shall thus exclude cash in the first instance, 

whereby cash account maintained by a Financial Institution fall under the definition of Depository 

Account under the Agreement. 

 

Collateral arrangements, whereby the initial transferee is a Financial Institution, potentially (but not 

always) fall within the definition of a Custodial Account, depending on the nature of the assets placed 

as collateral and the surrender obligations vesting to the initial transferee with respect to the same 

assets. 

 

A Custodial Account is, for the purpose of the Agreement, maintained by the Financial Institution that 

holds custody over the assets in the account under review. The existence (or not) of an obligation to 

return or, as the case may be, to continue, the assets to another person shall be instrumental for the 

purpose of assessing whether or not the same assets are placed in a Custodial Account. 

 

3. Certain Equity and Debt Interests 

 

Article 1, subparagraph 1(s) of the Agreement provides for two assumptions whereby a debt or equity 

interest issued by a Financial Institution qualifies as a Financial Account for the purpose of the 

Agreement. These two assumptions, which constitute an exception rather than a general principle, are 

further discussed under items (i) and (ii) below. 

 

The term Equity Interest, when applied to partnerships and trusts that are Financial Institutions, is 

defined under article 1, subparagraph 1(v) of the Agreement: 

 

• In case of a partnership that is a Financial Institution, the term Equity Interest means either a 

capital or profits interest in the partnership; 

 

• In case of a trust that is a Financial Institution, the term Equity Interest means either an 

interest held by any person treated as a settlor or beneficiary of all or a portion of the trust, or 

any other natural person exercising ultimate effective control over the trust. 

 
                                                             
51 Markets in Financial Instruments Directive 2004/39/EC. 
52 Loi du 13 juillet 2007 relative aux marchés d’instruments financiers (…). 
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Apart from the aforementioned elements, the terms Debt Interest and Equity Interest are not further 

defined in the Agreement. ABBL takes the view that these terms shall collectively refer to the sources 

of capital available to entities, especially Investment Entities, the term Debt Interest referring 

essentially to borrowed funds and the term Equity Interest typically referring to an interest in the capital 

(and profits) of an entity. ABBL further takes the view that the term “interest” shall be here construed 

as referring to securities, thus excluding inter alia deposits and plain loans. 

 

(i) Equity or Debt Interest in an Investment Entity  

 

Pursuant to article 1, subparagraph 1(s)(1), any Debt or Equity Interest in an Entity that is a Financial 

Institution solely because it is an Investment Entity for the purpose of the Agreement qualifies as a 

Financial Account maintained by such Financial Institution, unless the Debt or Equity Interest under 

review is regularly traded on an established securities market.  

 

As per article 1, subparagraph 1(s) in the Agreement, interests are “regularly traded” if there is a 

meaningful volume of trading with respect to the interests on an ongoing basis, and an “established 

securities market” means an exchange that is officially recognized and supervised by a governmental 

authority in which the market is located and that has a meaningful annual value of shares traded on 

the exchange. 

 

As discussed in subparagraph VI(A) above in the present Section, ABBL takes the view that an 

established securities market includes, (i) within the European Union, all the markets, which have 

been conferred upon the status of a regulated market pursuant to article 47 of the Markets in Financial 

Instruments Directive (MiFID)53, and, (ii) outside the European Union, all the markets operated by an 

exchange that is a member of the World Federation of Exchanges (WFE)54. This includes the 

Luxembourg Stock Exchange. ABBL also takes the view that a securities market that is neither a 

regulated market for the purpose of MiFID nor a market operated by an exchange that is a member of 

WFE shall be also recognized as an established securities market for the purpose of the Agreement if 

it is recognized as such for the purpose of the IGA enterred into by the jurisdiction that supervises the 

relevant exchange. 

 

As discussed in subparagraph VI(A) above in the present Section, ABBL takes the view that an Equity 

or Debt Interest will be considered “regularly traded” if it is listed on an established securities market, 

as defined in the foregoing paragraph. Provided that the debt or equity interest under review is listed 

on a established securities market, there shall thus be no need to check annually if any transactions 

have been undertaken with respect to the same To prevent the risk that an entity could circumvent 

FATCA reporting by seeking a listing where there is no intention of the equity interests in the 

investment vehicle to be widely available, Luxembourg Financial Institutions should in all cases treat 

as Financial Accounts those equity or debt interests established with a purpose of avoiding reporting 
                                                             
53 Directive 2004/39/EC. 
54 http://www.world-exchanges.org/  
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in accordance with the Agreement - including interests that nevertheless meet the underlying criteria 

for regularly traded on an established securities market. 

(ii) Equity or Debt Interest linked to assets that give rise to US Source 

Withholdable Payments 

 

In the case of a Financial Institution not described under article 1, subparagraph 1(s)(1) in the 

Agreement, an Equity or Debt Interest that is not regularly traded on an established securities market55 

qualifies as a Financial Account for the purpose of the Agreement only if: 

 

• the value of the Equity or Debt Interest under review is determined, directly, or indirectly, 

primarily by reference to assets that give rise to US Source Withholdable Payments; and 

 

• the class of interests was established with a purpose of avoiding reporting in accordance with 

the Agreement. 

 

The sole fact that an Equity or Debt Interest is denominated in United States Dollar (USD) does not 

mean that the value of the said interest is determined by reference to assets that give rise to US 

source Withholdable Payments. Likewise, the sole fact that the assets by reference to which the value 

of the Equity or Debt Interest under review is determined are denominated in United States Dollar 

(USD) does not mean that the said assets give rise to US Source Withholdable Payments. 

 

4. Cash Value Insurance Contracts and Annuity Contracts 

 

Cash Value Insurance Contracts and Annuity Contracts refer in the first instance to Specified 

Insurance Companies. 

 

According to article 1, subparagraph 1(y) of the Agreement, a Cash Value Insurance Contract means 

an Insurance Contract (other than an indemnity reinsurance contract between two insurance 

companies) that has a Cash Value56 greater than USD 50,000.-. As per article 1, subparagraph 1(w) of 

the Agreement, an Insurance Contract is a contract (other than an Annuity Contract) under which the 

issuer agrees to pay an amount upon the occurrence of a specified contingency involving mortality, 

morbidity, accident, liability or property risk. 

 

As per article 1, subparagraph 1(x) of the Agreement, an Annuity Contract is a contract under which 

the issuer agrees to make payments for the period of time determined in whole or in part by reference 

to the life expectancy of one or more individuals. The term also includes a contract that is considered 

to be an Annuity Contract in accordance with the law, regulation, or practice of the jurisdiction in which 

the contract was issued, and under which the issuer agrees to make payments for a term of years. 

                                                             
55 See item (i) above for additional details about this term. 
56 As defined under article 1, subparagraph 1(z) in the Agreement. 
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For the purpose of the Agreement, a Cash Value Insurance Contract or an Annuity Contract is 

maintained by the Financial Institution that is obligated to make payments with respect to such 

contract. 

 

For additional guidance with respect to this category, reference is made to the guidance notes on 

FATCA prepared by ACA. 

 

C. Account Holders 

 

The status of the holder of a Financial Account is instrumental for the purpose of determining whether 

the account is a US Reportable Account for the purpose of the Agreement. 

 

As per article 1, subparagraph 1(dd) of the Agreement, the Account Holder means in the first instance 

the person listed or identified as the holder of a Financial Account by the Financial Institution that 

maintains the account. 

 

Specific rules apply under the Agreement to accounts held by a person other than a Financial 

Institution organized or incorporated outside a US Territory57 for the benefit or account of another 

person as an agent, custodian, nominee, signatory, investment advisor or intermediary, in which case 

the said person is not treated as an Account holder with respect to such accounts and such other 

person is treated instead as holding the account58. 

 

Specific rules also apply pursuant to the Agreement to Cash Value Insurance Contracts and Annuity 

Contracts, whereby the Account Holder is any person entitled to access the Cash Value or change the 

beneficiary of the contract. If no person can access the Cash Value or change the beneficiary, the 

Account Holder is any person named as the owner in the contract and any person with a vested 

entitlement to payment under the terms of the contract. Upon maturity of a Cash Value Insurance 

Contract or an Annuity Contract, each person entitled to receive a payment under the contract is 

treated as an Account Holder. This implies that a Cash Value Insurance Contract or an Annuity 

Contract may have several Account Holders for the purpose of the Agreement. 

 

As per the aggregation rules for Individual Accounts set out in the Agreement in Annex I, section 

VI(C)(1), where a Financial Account is jointly held, the balance or value in the account is to be 

attributed in full to all joint holders of the account. 

 

                                                             
57 As per the Agreement, the term “US Territory” refers to American Samoa, the Commonwealth of the Northern Mariana 
Islands, Guam, the Commonwealth of Puerto Rico or the US Virgin Islands. 
58 The account under review might qualify as an Escrow Account under Annex II, as further discussed herein. 
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If an account is jointly held by an individual and an entity, the Financial Institution that maintains the 

account will need to apply separately both the individual and entity due diligence requirements in 

relation to that account. 

D. Accounts not treated as Reportable Account 

 

Annex II, Section V of the Agreement sets out certain accounts (or products) that are excluded from 

the definition of Financial Account for the purpose of the Agreement and therefore are not treated as 

US Reportable Account. The salient categories are discussed in detail under Section 5 herein. 

 

For the purpose of general guidance only, the different categories of accounts excluded from the 

definition of Financial Account set out in Annex II, each subject to a series of cumulative requirements, 

can be summarized as follows: 

 

Ø Registered or regulated retirement and pension plans eligible to the tax benefits set out under 

article 111bis of the Luxembourg Income Tax Law59, to the extent inter alia that either annual 

contributions are limited to USD 50,000.- or less or there is a maximum lifetime contribution 

limit to the account of USD 1 million or less; 

 

Ø Tax-favored, non-retirement savings accounts subject to dedicated regulation, to the extent 

inter alia that annual contributions are limited to US 50,000.- or less; 

 

Ø Certain term life insurance contracts; 

 

Ø Accounts held by an estate; 

 

Ø Certain escrow accounts; 

 

Ø Non-Proprietary Accounts Held by Property Managers; and 

 

Ø Partner Jurisdiction Accounts. 

 

In addition to the restricted list of exempt accounts (or products) set out in Annex II of the Agreement, 

article 1, subparagraph 1(cc) provides for a general carve out whereby an account shall not be treated 

as a US Reportable Account if such account is not identified as such after application of the due 

diligence procedures set out in Annex I of the Agreement. Subject to additional details under Section 6 

herein, this carve out appears to refer essentially to:  

 

Ø Certain Financial Accounts with a balance value not exceeding USD 50,000.- or, as the case 

may be, USD 250,000.- as of the applicable cut-off date; 

                                                             
59 Loi modifiée du 4 décembre 1967 concernant l'impôt sur le revenu. 
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Ø Financial Accounts held by a Non-US Entity that is not a Passive NFFE for the purpose of the 

Agreement. 

E. Reportable Accounts 

 

For the purpose of the Agreement, the term Reportable Account refers, as the context requires, to 

either a US Reportable Account or a Luxembourg Reportable Account. 

 

As previously mentioned above and subject to the exemptions mentioned under subparagraph D 

above in the present section, a Financial Account maintained by a Luxembourg Financial Institution is, 

for the purpose of the Agreement, a US Reportable Account where it is held by one or more Specified 

US Persons, or by a Non-US Entity with one or more Controlling Persons that are Specified US 

Persons. The latter two concepts are discussed under paragraphs F and G below in the present 

section. 

 

Section 6 herein discusses the due diligence procedures set out in Annex I of the Agreement that 

must be followed by a Financial Institution, or by a third party on behalf of the Financial Institution60, in 

order to identify Reportable Accounts. 

 

An account shall be treated as a US Reportable Account beginning as of the date it is identified as 

such pursuant to the due diligence procedures set out in Annex I of the Agreement61. 

US Reportable Accounts need to be reported by Reporting Luxembourg Financial Institutions to the 

competent Luxembourg authority62, for further report to the IRS, according to the framework set out in 

article 2 and article 3 of the Agreement. Section 8 herein discusses the reporting obligations 

applicable to Reporting Luxembourg Financial Institutions under the Agreement. 

 

In addition to the general rules described above, specific reporting requirements apply to payments 

made in 2015 and 2016 to Nonparticipating Financial Institutions63. The application of these specific 

requirements requires in the first instance that the relevant payee is a Nonparticipating Financial 

Institution, as further discussed under Section 8 herein. 

 

F. Specified US Persons 

 

A Financial Account is reportable to the competent Luxembourg authority if it is held by one or more 

Specified US Persons. 

The term Specified US Person means in the first instance a US Person, save for the exhaustive list of 

exceptions set out in article 1, subparagraph 1(ff) of the Agreement. One of the most notable 

exceptions refers to corporations the stock of which is regularly traded on one or more established 
                                                             
60 By virtue of a delegation granted pursuant to article 5, paragraph 3 of the Agreement. 
61 As per Annex I of the Agreement, section I, subparagraph B(4). 
62 Being the Administration des contributions directes. 
63 As per article 4, subparagraph 1(b) of the Agreement. 
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securities markets64, as well as any corporation that is a member of the same expanded affiliated 

group as the foregoing corporations, both categories not qualifying as Specified US Person for the 

purpose of the Agreement. 

 

As per article 1, subparagraph 1(ee) of the Agreement, the term US Person means: 

 

Ø an individual that is a US citizen; 

 

Ø an individual that is resident in the United States; 

 

Ø a partnership or corporation organized in the United States or under the laws of the United 

States or any State thereof; 

 

Ø a trust, subject to the following cumulative requirements: 

 

o  a court within the United States would have authority under applicable law to render 

orders or judgments concerning substantially all issues regarding administration of the 

trust (“court test”); and  

o one or more US Persons have the authority to control all substantial decisions of the 

trust, or an estate of the decedent that is a citizen or a resident of the United States 

(“control test”). 

 

The Agreement further provides that the above-mentioned elements shall be interpreted in 

accordance with the US Internal Revenue Code (IRC). Absent any further guidance in the Agreement, 

ABBL takes the view that this provision shall refer in the first instance to the definitions set out in 

§7701(a)(30) IRC (United States person) and §7701(b)(1)(A) IRC (Resident alien)65.  

 

Considering the foregoing, it appears that the concept of US Person, when applied to persons other 

than individuals that are US citizens, shall refer in the first instance to persons subjected to an 

unlimited tax liability (i.e. on their worldwide income) in the United States.  

 

As far as individuals are concerned, this includes notably the holders of a US Permanent Resident 

Card, colloquially known as a “green card”. As far as entities are concerned, the foregoing further 

implies that a Financial Account held by an entity established in the United States (or organized under 

the laws of the United States or any of its States) constitutes for the purpose of the Agreement a US 

Reportable Account, even if none of its shareholders or, in the case of a partnership, its partners, are 

US Persons for the purpose of the Agreement. 

 

                                                             
64 See subsection B(3) above for additional details about this term. 
65  The text of these provisions can be downloaded via this link: http://www.gpo.gov/fdsys/granule/USCODE-2011-
title26/USCODE-2011-title26-subtitleF-chap79-sec7701/content-detail.html  
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G. Controlling Persons 

 

In addition to Financial Accounts held directly by Specified US Persons, the Agreement requires 

Reporting Luxembourg Financial Institutions to report to the competent Luxembourg authority any 

Financial Account held by a Non-US Entity66 with one or more Controlling Persons that are Specified 

US Persons. Even in this case, the Financial Account under review is reportable only if the holder of 

the account is a Passive NFFE for the purpose of the Agreement67. Conversely, the same account 

held by a controlled entity other than a Passive NFFE would not be reportable68. 

 

For the purpose of the Agreement, the term Controlling Persons means69  

 

Ø for corporate entities (excluding trusts and similar arrangements), the natural persons who 

exercise control over an Entity; 
 

Ø  in case of a trust, the settlor, the trustees, the protector (if any), the beneficiaries or class of 

beneficiaries, and any other natural person exercising ultimate effective control over the trust; 

and 
 

Ø in case of a legal arrangement other than a trust, persons in positions equivalent or similar to 

the respective positions of the aforementioned persons in a trust. 

 

The Agreement adds that term Controlling Person shall be interpreted in a manner consistent with the 

Financial Action Task Force Recommendations70. This implies that the question to determine whether 

a natural person exercises control over an Entity for the purpose of the Agreement must be assessed 

on the basis of the applicable Luxembourg anti-money laundering legislation71, more specifically by 

reference to the definition of the term beneficial owner set out in article 1, paragraph 7 of the 

aforementioned Luxembourg law of 12 November 2004 on the fight against money laundering and 

terrorist financing, which provides that this term shall at least include: 

(a) in the case of corporate entities: 

 

Ø any natural person who ultimately owns or controls a legal entity through direct or 

indirect ownership or control over a sufficient percentage of the shares or voting 

rights in that legal entity, including through bearer share holdings, other than a 

company listed on a regulated market that is subject to disclosure requirements 

consistent with Community legislation or subject to equivalent international 

                                                             
66 Meaning an Entity that is not a US Person. 
67 As per Annex I, subsection IV(C) of the Agreement, combined with subsection V(B)(3)(b) in the same Annex. 
68 As per Annex I, subsection V(B)(3)(c) of the Agreement. 
69 As per article 1, subparagraph 1(mm) of the Agreement. 
70 OECD/FATF, International Standards on Combating Money Laundering and the Financing of Terrorism & Proliferation, The 
FATF Recommendations, February 2012. 
71 Loi modifiée du 12 novembre 2004 relative à la lutte contre le blanchiment et contre le financement du terrorisme (…). 
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standards; a percentage of more than 25% shall be deemed sufficient to meet this 

criterion; 

 

Ø any natural person who otherwise exercises control over the management of a 

legal entity72; 

 

(b) in the case of legal entities, such as foundations and legal arrangements, such as trusts, 

which administer and distribute funds: 

 

Ø where the future beneficiaries have already been determined, any natural person 

who is the beneficiary of 25% or more of the property of a legal arrangement or 

entity; 

 

Ø where the individuals that benefit from the legal arrangement or entity have yet to 

be determined, the class of persons in whose main interest the legal arrangement 

or entity is set up or operates;  

 

Ø any natural person who exercises control over 25% or more of the property of a 

legal arrangement or entity. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  
                                                             
72 This criterion shall be applied in a manner consistent with the interpretative notes to Recommendation 10 (Customer Due 
Diligence) of the aforementioned FATF Recommendations, whereby, for legal persons, the identification of the relevant natural 
person who holds the position of senior managing official is only mandatory if no natural person exercising control over the legal 
person under review through ownership interests or other means can be identified. 



 37 

Section 3: Registration 
 

 

I. Why register? 

 

Registration is one of the basic requirements applicable to the relevant Luxembourg Financial 

Institutions, as per the Agreement, article 4, paragraph 1.  

 

The primary purpose of the registration from the perspective of a Luxembourg Financial Institution is to 

obtain from the IRS a Global Intermediary Identification Number, colloquially known as a “GIIN”. 

Registration should also enable the tax authorities to identify Reporting Luxembourg Financial 

Institutions and to check that the same Financial Institutions effectively comply with the obligations 

vested to them pursuant to the Agreement. 

 

II. Who needs to register? 

 

From the perspective of a Model 1 Partner Jurisdiction, the obligation to register is closely associated 

with the concept of Reporting Financial Institution. Each Reporting Luxembourg Financial Institution is 

indeed required to register and obtain a GIIN from the IRS.  

 

By contrast, the following Luxembourg entities are not required to register and should not seek to do 

so: 

 

Ø All Non-Reporting Luxembourg Financial Institutions, as per Annex II of the Agreement; and 

 

Ø Luxembourg Financial Institutions that otherwise qualify as exempt beneficial owner or 

deemed-compliant FFI pursuant to the Final Regulations. ABBL takes the view that the latter 

category also includes Lux FIs that would qualify as registered deemed-compliant FFI 

pursuant to the FATCA Regulations. The latter results from the definition ascribed in the 

Agreement to the concept of Non-Reporting Luxembourg Financial Institution, which refers, in 

addition to entities described as such under Annex II, to any entity that “otherwise qualifies as 

a deemed-compliant FFI (…) under the relevant U.S. Treasury Regulations in effect on the 

date of signature of this Agreement”. To the extent that the concept of “deemed-compliant FFI” 

under the Final Regulations refers, in addition to “certified deemed-compliant FFIs” and 

“owner-documented FFIs”, to “registered deemed-compliant FFIs”, the latter category of 

entities shall thus be exempt from registration requirements under the Agreement.  
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A couple of notable exceptions to the aforementioned rules exist though: 

 

Ø Registration requirements also apply to Lux FIs qualifying under Annex II of the Agreement as 

Financial Institutions with a Local Client Base, to the extent that these Lux FIs have a 

reporting requirement because of the presence of U.S. Reportable Accounts in their books, as 

further detailed under section 4 in the present document (Exempt Beneficial Owners and Non-

Reporting Financial Institutions); 

 

Ø Luxembourg entities qualifying under Annex II of the Agreement as Sponsored Investment 

Entity (or Controlled Foreign Corporation) shall be also registered by the relevant sponsoring 

entity, to the extent that the said sponsoring entity identifies any U.S. Reportable Accounts 

with respect to the former entity. Additional details can be found in the FATCA Q&A issued by 

ALFI. 

 

NFFEs are not in the first instance Financial Institutions and are thus not required to register and 

should not seek to do so. To the extent relevant in the context of the Agreement, an exception to this 

rule applies to “Direct Reporting NFFEs”, an additional FATCA classification introduced by IRS Notice 

2013-69. A Direct Reporting NFFE is a Passive NFFE that elects to provide its U.S. owner information 

directly to the IRS. The Direct Reporting NFFE will do so by reporting its U.S. owners on Form 8966, 

and registering with the IRS and receiving a GIIN via the Registration Portal. Counterparties of the 

Direct Reporting NFFE will use the GIIN in order to document the Direct Reporting NFFE. A Direct 

Reporting NFFE will not be required to sign an FFI Agreement. 

 

Luxembourg entities that are eligible for registration may register as Single FI, Lead FI, Member FI or 

Sponsoring Entity. A definition of of each of these concepts can be found herein in the glossary. 

 

An entity acting as a Sponsoring Entity is required to submit a registration in the latter capacity and 

shall receive accordingly a GIIN for the purpose of fulfilling its obligations as Sponsoring Entity. 

 

III.    How to register? 

 

Registration shall be performed on the basis of the rules and procedure defined by the IRS73: 

 

Ø FATCA Online Registration Portal 

 

http://www.irs.gov/Businesses/Corporations/FATCA-Registration 

 

 

 
                                                             
73 As per the Memorandum of Understanding regarding the Agreement and the following communiqué from the Luxembourg 
Ministry of Finance: http://www.mf.public.lu/actualites/2014/03/facta_280314/index.html  



 39 

Ø FATCA Online Registration System Overview 

 

http://www.irs.gov/PUP/businesses/corporations/fatca_registration_overview.pdf 

 

Ø FATCA Registration Online User Guide 

 

http://www.irs.gov/pub/irs-pdf/p5118.pdf  

 

FATCA registration can be accomplished most efficiently and effectively through the online 

registration, which is the recommended avenue for Luxembourg Financial Institutions. The registration 

system can be accessed using the FATCA Online Registration Portal. 

 

The registration process is essentially divided into four major steps: 

 

 
  Source: IRS 

 

Extensive details and guidance can be found in the aforementioned FATCA Online Registration 

System Overview and FATCA Registration Online User Guide, an updated and expanded version of 

which was released by the IRS on 11 December 201374. 

 

Financial Institutions may appoint delegates, known as Points of Contact, to perform registration tasks 

and ensure appropriate follow-up with the IRS. External delegations could be envisaged, as per and 

subject to, the conditions set out in the Luxembourg IGA, article 5, paragraph 3, meaning that the 

underlying obligations shall remain the responsbility of the delagating Financial Institution. In the latter 

case, particular care shall prevail as for the quality and accuracy of the information channeled to the 

IRS. 

 

 

 

                                                             
74 IRS, Publication 5118 (Rev. 12-2013) 
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IV.  When to register? 

 

According to the IRS, Financial Institutions were given the opportunity to use the remainder of 2013 to 

become familiar with the FATCA Online Registration Portal, to input preliminary information, and to 

refine that information. As of 1 January 2014, FFIs are able to submit information on the FATCA 

Online Registration Portal as final. According to Announcement 2014-17 released by the IRS on 2 

April 2014, FFIs should finalize their registration by 5 May 2014 in order to be included on the first IRS 

FFI List, which, according to the IRS, will be posted by 2 June 2014. According to the same 

announcement, FFIs who register by 3 June 2014 should be included on an updated IRS FFI List to 

be published on 1 July 2014, which is the date FATCA goes into effect. The IRS stresses in the 

meantime that processing times of the registrations may increase as the aforementioned deadlines 

approach. 

 

It shall be noted that, according to the Memorandum of Understanding regarding the Agreement read 

in conjunction with Announcement 2014-1 released by the IRS on 13 December 2013, Reporting 

Model 1 Financial Institutions do not need to register or obtain a GIIN until on or about 22 December 

2014, to allow for inclusion on the IRS FFI list by 1 January 2015.  

 

 A Reporting Lux FI shall, however, register prior to 1 July 2014 if (i) it maintains one or more branches 

not governed by a Model 1 IGA; (ii) it is renewing its QI, WP or WT Agreement; or (iii) it intends to be a 

Lead Financial Institution for Member Financial Institutions that are not established in, and operated 

exclusively in, a jurisdiction that is not a Model 1 Partner Jurisdiction. The relevant Reporting Lux FIs 

should not wait until the very end of the applicable period in order to register, since it is expected that 

a time span of up to six weeks might lapse between completion of registration and effective 

appearance on the IRS FFI List. 

 

V.  Relevance of the concept of Responsible Officer 

 

The concept of Responsible Officer is closely associated with the entry into an FFI Agreement by a 

given Financial Institution. As a result, this function, as well as the commitments and sanctions 

attached thereto, are, as a rule, not of relevance from the perspective of a Lux FI.  

 

ABBL takes the view that, in line with the overall rationale of the Agreement, the certification made by 

the authorized representative of a given Reporting Lux FI at the end of the registration process does 

not create additional commitments vis-à-vis the IRS that would be comparable to those commitments 

applicable to the Responsible Officer of a Financial Institution entering into an FFI Agreement75. 

Reporting Financial Institutions under a Model 1 IGA are indeed registering only to obtain a GIIN and 
                                                             
75 The text of the said certification, which can be retrieved under IRS, FATCA Registration Online User Guide, p. 56, figure 39, 
reads as follows: “By checking this box, I, (…),certify that, to the best of my knowledge, the information submitted above is 
accurate and complete and I am authorized to agree that the Financial Institution (including its branches, if any) will comply with 
its FATCA obligations in accordance with the terms and conditions reflected in the regulations, intergovernmental agreements, 
and other administrative guidance to the extent applicable to the Financial Institution based on its status in each jurisdiction in 
which it operates". 
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to authorize one or more Points of Contact to receive information related to FATCA Registration on 

behalf of the said Financial Institutions76. Absent the requirement for the entry into a FFI Agreement 

with the IRS, the scope of the certification provided by the authorized representative of a Reporting 

Lux FI is thus necessarily restricted to the accuracy and completeness of the information submitted for 

the purpose of the registration of the said Financial Institution and, as the case may be, the timely 

update of the same. 

 

Sanctions in case of non-compliance by a given Lux FI with its FATCA obligations shall be enforced in 

accordance with Luxembourg law pursuant to the procedure set out under the Agreement, article 5. 

ABBL takes the view that the sanctions applicable in case of inaccurate information provided by a 

Reporting Lux FI in the context of the registration process shall be necessarily administered in a 

manner that is consistent with the aforementioned provision of the Agreement. 

 

Notwithstanding the foregoing considerations, a Reporting Financial Institution operating one or more 

branches located outside a jurisdiction that has signed an IGA with the United States is also agreeing 

to the terms of any FFI Agreement entered into with respect to any such branch, unless the said 

branch is treated as a Limited Branch77. Luxembourg Financial Institutions affected by this scenario 

should properly assess in the first instance the scope and modalities of the liability of the authorized 

representative acting as Responsible Officer in case of non-compliance, bearing in mind that the entry 

into a FFI Agreement creates a series of compliance commitments with respect to which the 

Responsible Officer has to respond directly vis-à-vis the IRS 78 . The standard text of the FFI 

Agreement was published in final form by the IRS in Rev. Proc. 2014-13 on 13 January 201479.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                             
76 IRS, FATCA Online Registration System Overview, p. 4. 
77 IRS, FATCA Online Registration System Overview, p. 4. 
78 Nothing indicates that a comparable analysis and treatment could ever apply in the case of a Reporting Financial Institution 
operating one or more branches located in a Model 2 Partner Jurisdiction. 
79 http://www.irs.gov/irb/2014-3_IRB/ar10.html  
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Section 4: Non-Reporting Luxembourg Financial Institutions 
 

A Non-Reporting Luxembourg Financial Institution (Non-Reporting Lux FI) is a Luxembourg Financial 

Institution or another entity80 that is either (1) described as such in Annex II to the Agreement (under 

Section I, II, III or IV) or (2) otherwise qualifies as a deemed-compliant FFI or an exempt beneficial 

owner under the Final Regulations.  

 

Unless provided otherwise in the present Section, a Non-Reporting Lux FI does not need to register in 

order to obtain a GIIN from the IRS, or to carry out any reporting in relation to any Financial Account 

that they maintain. Reporting Luxembourg Financial Institutions are not required to report on accounts 

held by Non-Reporting Luxembourg Financial Institutions. 

 

A Non-Reporting Lux FI will in most cases need to perform due diligence requirements in order to 

determine whether or not it qualifies for the relevant Non-Reporting status under Annex II to the 

Agreement. Certain monitoring at the level of the same entities is in addition recommended to ensure 

that the same conditions are still met over time. 

  

The conditions attached to the benefit of each category set out in Annex II to the Agreement appear to 

be in most cases sufficiently clear. Accordingly, the present Section only elaborates on the categories 

with respect to which a certain degree of interpretation might be required, to the extent relevant to 

ABBL members. 

 

I. Exempt Beneficial Owners other than Funds 

 

The benefits of the categories listed under Section I in Annex II to the Agreement are limited to a 

certain number of public entities, which are summarized below in abridged form for the purpose of 

general guidance: 

 

Ø the Government of Luxembourg and wholly-owned agency or instrumentality thereof,  

including the Luxembourg Government’s treasury department (Trésorerie de l’Etat) and the 

Luxembourg consignment office (Caisse de consignation); 

 

Ø any entity controlled by the foregoing. This category nevertheless excludes any governmental 

entity that conducts a commercial business, such as a commercial banking business, 

providing financial services to private persons81; 

 

Ø international organizations and wholly-owned agencies or instrumentalities thereof. This 

category includes any intergovernmental organization (including a supranational organization) 

                                                             
80 Certain entities listed under Section I in Annex II or certain exempt beneficial owners for the purpose of the FATCA 
Regulations are not, in the first instance, Financial Institutions or, as the case may be, FFIs. 
81 Annex II, subsection I(A)(2) and (3). 



 43 

(1) that is comprised primarily of non-US governments, (2) that has in effect a headquarters 

agreement with Luxembourg or has its seat in Luxembourg according to an international treaty 

to which Luxembourg is a party and (3) the income of which does not inure to the benefit of 

private persons; 

 

Ø the Luxembourg Central Bank. 

 

II. Funds that Qualify as Exempt Beneficial Owners 

 

This category refers in the first instance to Luxembourg retirement funds. [For additional guidance with 

respect to Luxembourg retirement funds, reference is made to FATCA Q&A issued by ALFI. 

 

In addition to Luxembourg retirement funds, the benefit of this category is also available to any Entity 

that is a Luxembourg Financial Institution solely because it is an Investment Entity, provided that (1) 

each direct holder of an Equity Interest in the Entity is an exempt beneficial owner (for the purpose of 

the Agreement), and (2) each direct holder of a debt interest in such Entity is either a Depository 

Institution (with respect to a loan made to such Entity) or an exempt beneficial owner (for the purpose 

of the Agreement). 

 

III. Small or Limited Scope Financial Institutions that Qualify as Deemed-Compliant FFIs 

 

This category refers to certain smaller Luxembourg Financial Institutions or, as the case may be, 

Luxembourg Financial Institutions that have a limited scope of activity. 

 

A. Financial Institution with a Local Client Base 

 

There are ten criteria that must all be met before a Luxembourg Financial Institution can be treated as 

a Financial Institution with a Local Client Base for the purpose of the Agreement82. One of the most 

prominent criteria resides in the requirement for at least 98 percent of the Financial Accounts by value 

maintained by the Financial Institution must be held by residents (including residents that are Entities) 

of Luxembourg, a Member State of the European Union, or Switzerland. A Luxembourg Financial 

Institution should assess itself whether it meets the criteria set out below and maintain appropriate 

records to support its assessment. The aforementioned criteria are listed below, as the case may be in 

abridged form, for the purpose of general guidance, together with additional covering considerations 

with respect to requirements 5, 7 and 8: 

 

1. the Financial Institution must be licensed and regulated as a financial institution 

under the laws of Luxembourg; 

 

                                                             
82 Annex II, subsection III(A)(1) to (10). 
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2. the Financial Institution must have no fixed place of business outside of 

Luxembourg. The sole performance of administrative support services outside 

Luxembourg does not affect this requirement; 

 

3. the Financial Institution must not solicit customers or Account Holders outside 

Luxembourg. Subject to certain qualifications, the operation of a website or 

advertisements in print media, on a radio or a television station from Luxembourg 

does not affect this requirement; 

 

4. the Financial Institution must be required under the laws of Luxembourg to identify 

resident Account Holders for purposes of either information reporting or withholding 

of tax with respect to Financial Accounts held by residents or for purposes of 

satisfying Luxembourg’s AML due diligence requirements; 

 

5. at least 98 percent of the Financial Accounts by value maintained by the Financial 

Institution must be held by residents (including residents that are Entities) of 

Luxembourg, a Member State of the European Union, or Switzerland. By reference 

to the relevant footnote inserted by the US Department of Treasury in Annex II to the 

latest version of the Model 1 IGA published on 4 November 201383, from which the 

Agreement is derived, this test is intended to be an annual test. Luxembourg may 

specify, in implementing this requirement, a fixed date of the year for purposes of 

testing whether this requirement is met, as long as that date is used consistently 

from year to year, and may also provide a special rule for entities having no prior 

history (i.e. start-up entities). Based on the foregoing considerations, any member 

contemplating to avail itself of the benefits of the present category under Annex II to 

the Agreement is invited to contact in the first instance the Luxembourg tax 

authorities in order to further discuss the requirement under review. 

 

6. beginning on or before 1 July 2014, the Financial Institution must have policies and 

procedures, consistent with those set forth in Annex I, to prevent the Financial 

Institution from providing a Financial Account to any Nonparticipating Financial 

Institution and to monitor whether the Financial Institution opens or maintains a 

Financial Account for any Specified US Person who is not a resident of Luxembourg 

(including a US Person that was a resident of Luxembourg when the account was 

opened but subsequently ceases to be a resident of Luxembourg) or any Passive 

NFFE with Controlling Persons who are US residents or US citizens who are not 

residents of Luxembourg; 

 

                                                             
83 Footnote number 4. 
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7. such policies and procedures must provide that if any Financial Account held by a 

Specified US Person or Passive NFFE with Controlling Persons who are US 

residents or US citizens who are not resident of Luxembourg is identified, the 

Financial Institution must report such Financial Account as would be required if the 

Financial Institution were a Reporting Luxembourg Financial Institution (including by 

following the registration requirements applicable to Reporting Luxembourg Financial 

Institutions) or close such Financial Account. ABBL members should take note that 

this requirement provides for a notable exception to the generally rule pursuant to 

which Non-Reporting Luxembourg Financial Institutions do not need to register in 

order to obtain a GIIN from the IRS, or to carry out any reporting in relation to any 

Financial Account that they maintain; 

 

8. with respect to a Preexisting Account held by an individual who is not a resident of 

Luxembourg or by an Entity, the Financial Institution must review those Preexisting 

Accounts in accordance with the procedures set forth in Annex I applicable to 

Preexisting Accounts to identify any US Reportable Account or Financial Account 

held by a Nonparticipating Financial Institution, and must report such Financial 

Account as would be required if the Financial Institution were a Reporting 

Luxembourg Financial Institution (including by following the registration requirements 

applicable to Reporting Luxembourg Financial Institutions) or close such Financial 

Account. ABBL members should take note that this requirement provides for another 

notable exception to the generally rule pursuant to which Non-Reporting 

Luxembourg Financial Institutions do not need to register in order to obtain a GIIN 

from the IRS, or to carry out any reporting in relation to any Financial Account that 

they maintain; 

 

9. each Related Entity of the Financial Institution that is a Financial Institution must be 

incorporated and organized in Luxembourg and, safe for Luxembourg retirement 

funds described under paragraph A of section II of Annex II to the Agreement84, 

satisfy all the requirements applicable to a Financial Institution with a Local Client 

Base under the Agreement; 

 

10. the Financial Institution must not have policies or practices that discriminate against 

opening or maintaining Financial Accounts for individuals who are Specified US 

Persons and residents of Luxembourg. 

 

 

 

 
                                                             
84 The text of the Agreement erroneously refers to retirement funds described in “paragraphs A through D of section II of this 
Annex II”. This should read instead “paragraph A of section II of this Annex II”. 
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B. Local Bank 

 

There are five criteria that must all be met before a Luxembourg Financial Institution can be treated as 

a Local Bank for the purpose of the Agreement85. A Luxembourg Financial Institution should assess 

itself whether it meets these criteria and maintain appropriate records to support its assessment.  

 

The applicable requirements are the following: 

 

1. the Financial Institution operates solely as (and is licensed and regulated under the 

laws of Luxembourg as) (a) a bank or (b) a credit union or similar cooperative credit 

organization that is operated without profit; 

 

2. the Financial Institution’s business consists primarily of receiving deposits from and 

making loans to, with respect to a bank, unrelated retail customers and, with respect 

to a credit union or similar cooperative credit organization, members, provided that 

no member has a greater than five percent interest in such credit union or 

cooperative; 

 

3. the Financial Institution satisfies the requirements set forth under item 2 and 3 

applicable to Financial Institutions with a Local Client Base, provided that, in addition 

to the limitations on the website described under such item 3, the website does not 

permit the opening of a Financial Account; 

 

4. the Financial Institution does not have more than USD 175 million in assets on its 

balance sheet, and that the Financial Institution and any Related Entities, taken 

together, shall not have more than USD 500 million in total assets on their 

consolidated or combined balance sheets; and 

 

5. Any Related Entity must be incorporated or organized in Luxembourg, and any 

Related Entity that is a Financial Institution, with the exception of any Related Entity 

that is a retirement fund described in paragraphs A through D of section II to Annex 

II to the Agreement or a Financial Institution with only low-value accounts described 

in paragraph C of section III to Annex II to the Agreement, must satisfy the 

requirements set forth under item 1 to 4 above. 

 

Requirement 4 provides that the Financial Institution shall not have more than USD 175 million in 

assets on its balance sheet, and that the Financial Institution and any Related Entities, taken together, 

shall not have more than USD 500 million in total assets on their consolidated or combined balance 

sheets. By reference to the relevant footnote inserted by the US Department of Treasury in Annex II to 

                                                             
85 Annex II, subsection III(B)(1) to (5). 
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the latest version of the Model 1 IGA published on 4 November 201386, from which the Agreement is 

derived, this test is intended to be an annual test. Luxembourg may specify, in implementing this 

requirement, a fixed date of the year for purposes of testing whether this requirement is met, as long 

as that date is used consistently from year to year, and may also provide a special rule for entities 

having no prior history (i.e. start-up entities). Based on the foregoing considerations, any member 

contemplating to avail itself of the benefits of the present category under Annex II to the Agreement is 

invited to contact in the first instance the Luxembourg tax authorities in order to further discuss the 

requirement under review. 

 

C. Financial Institution with Only Low-Value Accounts 

 

There are three criteria that must all be met before a Luxembourg Financial Institution can be treated 

as a Financial Institution with Only Low-Value Accounts for the purpose of the Agreement87. A 

Luxembourg Financial Institution should assess itself whether it meets these criteria and maintain 

appropriate records to support its assessment.  

 

The applicable requirements are the following: 

 

1. the Financial Institution is not an Investment Entity for the purpose of the Agreement; 

 

2. No Financial Account maintained by the Financial Institution or any Related Entity has 

a balance or value in excess of USD 50,000.-, apply the rules set forth in Annex I for 

account aggregation and currency translation; and 

 

3. The Financial Institution does not have more than USD 50 million in assets on its 

balance sheet, and the Financial Institution and any Related Entities, taken together, 

do not have more than USD 50 million in total assets on their consolidated or 

combined balance sheets. Here again, by reference to the relevant footnote inserted 

by the US Department of Treasury in Annex II to the latest version of the Model 1 IGA 

published on 4 November 201388, from which the Agreement is derived, this test is 

intended to be an annual test. Luxembourg may specify, in implementing this 

requirement, a fixed date of the year for purposes of testing whether this requirement 

is met, as long as that date is used consistently from year to year, and may also 

provide a special rule for entities having no prior history (i.e. start-up entities). Based 

on the foregoing considerations, any member contemplating to avail itself of the 

benefits of the present category under Annex II to the Agreement is invited to contact 

in the first instance the Luxembourg tax authorities in order to further discuss the 

requirement under review. 

                                                             
86 Footnote number 4. 
87 Annex II, subsection III(C)(1) to (3). 
88 Footnote number 4. 
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D. Qualified Credit Card Issuer 

 

There are two cumulative requirements for a Luxembourg Financial Institution to be treated as a 

Qualified Credit Card Issuer for the purpose of the Agreement89. A Luxembourg Financial Institution 

should assess itself whether it meets these two requirements and maintain appropriate records to 

support its assessment.  

 

The applicable requirements are the following: 

 

1. The Financial Institution is a Financial Institution solely because it is an issuer of 

credit cards that accepts deposits only when a customer makes a payment in excess 

of a balance due with respect to the card and the overpayment is not immediately 

returned to the customer; and 

 

2. Beginning on or before 1 July 2014, the Financial Institution implements policies and 

procedures to either prevent a customer deposit in excess of USD 50.000,-, or to 

ensure that any customer deposit in excess of USD 50.000,- in each case applying 

the rules set forth in Annex I to the Agreement for account aggregation and currency 

translation, is refunded to the customer within 60 days. For this purpose, a customer 

deposit does not refer to credit balances to the extent of disputed charges but does 

include credit balances resulting from merchandise returns. 

 

E. Banks Issuing Covered Bonds 

 

This category is specific to the Agreement and, at the time of writing, is not to be found in equivalent 

intergovernmental agreements. A Luxembourg Financial Institution may avail itself of the benefit of the 

category under review if it satisfies the following, cumulative requirements: 

 

1. The Financial Institution is established by virtue of the Luxembourg law of 21 November 1997 

on banks issuing covered bonds (loi modifiée du 21 novembre 1997 relative aux banques 

d’émissions de lettres de gage); 

 

2. The Financial Institution is licensed and regulated under the laws of Luxembourg; and 

 

3.  The Financial Institution’s sole business activity is to issue covered bonds directly to other 

entities that are exempt beneficial owners, Active NFFEs described in subparagraph B(4) of 

section VI of Annex I to the Agreement, US Persons that are not Specified US Persons for the 

purpose of the Agreement, or Financial Institutions that are not Nonparticipating Financial 

Institutions. 

                                                             
89 Annex II, subsection III(D)(1) and (2). 
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As it is the case for the aforementioned categories of Non-Reporting Luxembourg Financial Institution, 

a Luxembourg Financial Institution should assess itself whether it meets these requirements and 

maintain appropriate records to support its assessment. 

 

IV. Investment Entities that Qualify as Deemed-Compliant FFIs and Other Special Rules 
 

Section IV of the Annex II to the Agreement provides for an additional set of Deemed-Compliant FFIs. 

Most of the categories set forth in this section are essentially of relevance from the perspective of the 

investment fund industry and are discussed at length in the FATCA Q&A issued by ALFI, to which due 

reference is made for additional details. A few, additional specific considerations can be found below 

with respect to two of the aforementioned categories. 

 

As far as Sponsored Investment Entities are concerned, it shall be noted that specific registration 

requirements apply to this category in the presence of US Reportable Accounts maintained by such 

Financial Institution90. 

 

The category of Luxembourg Investment Advisors and Investment Managers set forth under 

subsection IV(C)91 shall be of particular relevance from the perspective of professionals of the financial 

sector that qualify either as investment adviser under article 24 of the Luxembourg law of 5 April 1993 

on the financial sector or private portfolio manager under article 24-3 of the same law. Members 

considering the application of this category should bear in mind that (1) individuals do not qualify in the 

first instance as Financial Institution for the purpose of the Agreement92 and (2) the benefit of the 

category under review requires that the funds invested, managed or otherwise administered must be 

deposited in the name of the customer with a Financial Institution other than a Nonparticipating 

Financial Institution. Conversely, in the event the funds invested, managed or otherwise administered 

are deposited in the name of the service provider or, as the case may be, are deposited with a 

Nonparticipating Financial Institution, such service provider should consider in the first instance 

whether it qualifies as a Reporting Luxembourg Financial Institution93. 

 

V. Other categories under the Final Regulations 

 

A Luxembourg Financial Institution (or another Luxembourg entity) that has not been specifically 

described in Annex II as Non-Reporting Luxembourg Financial Institution may avail itself of the benefit 

of the salient categories set out in the Final Regulations, to the extent that it fulfills the applicable 

requirements. For the purpose of general guidance, the following categories set out in the Final 

                                                             
90 Annex II, subsection IV(A)(3)(c). 
91 Annex II, subsection IV(C). 
92 Additional details on the definition of Financial Institution can be found under Section 2 of the present guidance notes. 
93 See in particular Section 2 of the present guidance notes, discussing the concept of “Custodial Institution”. 
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Regulations have been identified as being of relevance for the purpose of this exercise (together with 

the applicable provision from the Final Regulations)94:  

 

(i) Non-reporting members of participating FFI groups - § 1.1471-5(f)(1)(i)(B); 

(ii) Deemed-compliant FFI that is merged or acquired - § 1.1471-5(f)(1)(iii); 

(iii) Limited life debt investment entities - § 1.1471-5(f)(2)(iv); 

(iv) Owner-documented FFIs - § 1.1471-5(f)(3); 

(v) Restricted Fund - § 1.1471-5(f)(1)(i)(D). 

 

The status of Restricted Fund, which is of particular relevance for the Luxembourg investment fund 

industry, although not defined in the Agreement, is nevertheless addressed by a series of 

interpretative provisions in Annex II to the Agreement, when applied to a Luxembourg Financial 

Institution95. Additional details with respect to this category can be found in the FATCA Q&A issued by 

ALFI 

 

As it is the case for any of the other categories of Non-Reporting Luxembourg Financial Institutions set 

forth in Annex II to the Agreement, a Luxembourg Financial Institution seeking to avail itself of any of 

the aforementioned categories set out in the Final Regulations should assess itself whether it meets 

the applicable requirements and maintain appropriate records to support its assessment. 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                             
94 This list is not necessarily exhaustive. 
95 Annex II, subsection (IV)(E)(5). 
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Section 5: Accounts Excluded from Financial Accounts 
 

Besides the various categories of Non-Reporting Luxembourg Financial Institutions, Annex II to the 

Agreement sets out, under section V, certain accounts (or products) that are excluded from the 

definition of Financial Account and therefore are not treated as US Reportable Account for the 

purpose of the Agreement. 

 

Here again, the conditions attached to the benefit of each category appear to be in most cases 

sufficiently clear. Accordingly, the present Section only elaborates on the categories with respect to 

which a certain degree of interpretation might be required, to the extent relevant to ABBL members. 

 

I. Certain Savings Accounts 

 

This category refers to the following accounts: 

 

1. Tax-favored Retirement and Pension Accounts96, including, inter alia, regulated retirement and 

pension plans eligible to the tax benefits set out under article 111bis of the Luxembourg 

Income Tax Law97, to the extent, inter alia, that either annual contributions are limited to USD 

50,000.- or less or there is a maximum lifetime contribution limit to the account of USD 1 

million or less. For further details with respect to the products considered for the benefit of this 

category, reference is made to the guidance document on FATCA prepared by ACA; 

 

2. Non-Retirement Savings Accounts98, that is, any account maintained in Luxembourg (other 

than an insurance or Annuity contract) that satisfies all the following requirements under the 

laws of Luxembourg: 

 

a. The account is subject to regulation as a savings vehicle for the purpose other than 

for retirement; 

b. The account is tax-favoured, meaning that contributions to the account that would 

otherwise be subject to tax under the laws of Luxembourg are deductible or excluded 

from the gross income of the account holder or taxed at a reduced rate, or taxation of 

investment income from the account is deferred or taxed at a reduced rate; 

c. Withdrawals are conditioned on meeting specific criteria related to the purpose of the 

savings account (for example, the provision of educational or medical benefits), or 

penalties apply to withdrawals made before such criteria are met; and 

d. Annual contributions are limited to USD 50,000.- or less, applying the rules set forth in 

Annex I for account aggregation and currency translation. 

 

                                                             
96 Annex II, subsection A(1). 
97 Loi modifiée du 4 décembre 1967 concernant l'impôt sur le revenu. 
98 Annex II, subsection A(2). 
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II. Certain term life insurance contracts 

 

This category refers to certain life insurance contracts maintained in Luxembourg and satisfying a 

series of conditions99. For additional details, reference is made to the guidance document on FATCA 

prepared by ACA. 

 

III. Accounts Held by an Estate 

 

This category refers to any account maintained in Luxembourg that is held solely by an estate 

(French: succession) if the documentation for such account includes a copy of the deceased’s will or 

death certificate100. 

 

IV. Escrow Accounts 

 

This category refers to any account maintained in Luxembourg established in connection with any of 

the following (the requirements set forth under item 1 to 4 below are alternative requirements)101: 

 

1. A court order or judgment; 

 

2. A sale, exchange, or lease of real or personal property, provided that the account satisfies the 

following requirements (the requirements set forth under item a. to e. below are cumulative 

requirements): 

 

a. The account is funded solely with a down payment, earnest money, deposit in an 

amount appropriate to secure an obligation directly related to the transaction, or a 

similar payment, or is funded with a financial asset that is deposited in the account in 

connection with the sale, exchange or lease of the property; 

b. The account is established and used solely to secure the obligation of the purchaser 

to pay the purchase price for the property, the seller to pay any contingent liability, or 

the lessor to pay for any damages relating to the leased property as agreed under the 

lease; 

c. The assets of the account, including the income earned thereon, will be paid or 

otherwise distributed for the benefit of the purchaser, seller, lessor, or lessee 

(including to satisfy such person’s obligation) when the property is sold, exchanged, or 

surrendered, or the lease terminates; 

d. The account is not a margin or similar account established in connection with a sale or 

exchange of a financial asset; and 

e. The account is not associated with a credit card account. 

                                                             
99 Annex II, subsection B. 
100 Annex II, subsection C. 
101 Annex II, subsection D. 



 53 

 

3. An obligation of a Financial Institution servicing a loan secured by real property to set aside a 

portion of a payment solely to facilitate the payment of taxes or insurance related to the real 

property at a later time. 

 

4. An obligation of a Financial Institution solely to facilitate the payment of taxes at a later time. 

 

V. Non-Proprietary Accounts Held by Property Managers 

 

This category refers to any account maintained in Luxembourg that is a non-proprietary account held 

by a property manager (syndics de copropriété) appointed by virtue of the Loi modifiée du 16 mai 

1975 portant statut sur la copropriété des immeubles bâtis102. 

 

VI. Partner Jurisdiction Accounts. 
 

This category refers to any account maintained in Luxembourg and excluded from the definition of 

Financial Account under an agreement between the United States and another Partner Jurisdiction to 

facilitate the implementation of FATCA, provided that such account is subject to the same 

requirements and oversight under the laws of such other Partner Jurisdiction as if such account were 

established in that Partner Jurisdiction and maintained by a Partner Jurisdiction Financial Institution in 

that Partner Jurisdiction. 

 

Members willing to avail themselves of the benefit of the provision under review with respect to a 

particular category of accounts should, on the basis of the salient provisions of Annex II to another 

intergovernmental agreement on FATCA, ensure in the first instance that there is an effective 

equivalence between the terms and regulatory requirements applicable to the category of accounts 

under review and the requirements set out in Annex II to such other intergovernmental agreement. 

 

 

 

 

 

 

 

 

 

 

 

 

                                                             
102 Annex II, subsectionV(E). 
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Section 6: Due Diligence Obligations under Annex I of the Agreement 
 

Annex I to the Agreement sets out the procedures applicable for the identification and reporting by 

Luxembourg Financial Institutions of Financial Accounts held by (1) Specified US Persons and (2) 

Passive NFFEs with one or more Controlling Persons that are Specified US Persons103.  

 

I. General considerations 

 

Annex I to the Agreement provides for a distinction between Financial Accounts maintained as of 30 

June 2014 (« Preexisting Accounts ») and those accounts opened on or after 1 July 2014 (« New 

Accounts »). A further distinction is made between accounts held by natural persons (« Individual 

Accounts ») and those accounts held by entities (« Entity Accounts »). Four different categories of 

accounts are thus envisaged in Annex I: 

 

Ø Preexisting Individual Accounts; 

Ø New Individual Accounts; 
Ø Preexisting Entity Accounts; 

Ø New Entity Accounts. 

 

According to Notice 2014-33 published by the IRS on 2 May 2014104, FFIs covered by a Model 1 IGA 

or a Model 2 IGA will be allowed to treat Entity Accounts opened between 1 July 2014 and 31 

December 2014 as Preexisting Accounts. FFIs, will, however, not be allowed to apply to such 

accounts the USD 250.000,- exception otherwise applicable for Preexisting Entity Accounts that are 

not required to be reviewed, identified or reported (as discussed below). This change shall be effected 

in the context of the Agreement pursuant to the terms of Article 7 of the Agreement. 

 

In the case of an Account Holder holding at least one Preexisting Account, ABBL takes the view that 

any New Account opened by such Account Holder with the same Reporting Luxembourg Financial 

Institution can be linked to such Preexisting Account(s), in which case the Reporting Luxembourg 

Financial Institution may validly rely on the documentation provided with respect to such Preexisting 

Account(s), save for the application of the rules applicable to the review of Preexisting Accounts, in 

particular in case of change of circumstances. 

 

Besides the capacity of the account holder and the opening date of the account, the applicable review, 

identification and communication requirements vary essentially in accordance with the balance or 

value of the account as of the applicable cut-off date. Preexisting Accounts the balance or value of 

which does not exceed USD 50.000,- are generally not required to be reviewed, identified or reported. 

This threshold is increased to USD 250.000,- for (1) Preexisting Individual Accounts that are Cash 

                                                             
103 The concepts of Financial Account, Specified US Person and Controlling Person are discussed under Section 2 herein (Key 
Concepts for the Application of FATCA Rules in Luxembourg), paragraph VIII. 
104 http://www.irs.gov/pub/irs-drop/n-14-33.pdf  
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Value Insurance Contracts or Annuity Contracts and (2) Preexisting Entity Accounts. Such a de 

minimis rule is also applicable for New Indivudal Accounts that are either (1) Depository Accounts or 

(2) Cash Value Insurance Contracts 105 . The same is, however, the exception for New Entity 

Accounts106. For accounts denominated in a currency other than the United States Dollar (USD), the 

applicable threshold amount must be converted into such other currency using a published spot rate 

as of the last day of the calendar year preceding the year in which the balance or value shall be 

determined107. 

 

For the purpose of determining the aggregate balance or value of Financial Accounts held by a 

particular person, a Reporting Luxembourg Financial Institution is required to aggregate all Financial 

Accounts maintained by such Financial Institution only to the extent that such Financial Institution’s 

computerized systems link the Financial Accounts by reference to a data element such as client 

number or taxpayer identification number, and allow account balances or values to be aggregated108. 

For High Value Accounts known to a relationship manager, aggregation requirements also apply when 

the relationship manager knows, or has reason to know, that the Financial Accounts are directly or 

indirectly owned, controlled, or established (other than in a fiduciary capacity) by the same person109. 

 

For Preexisting Accounts, the review procedure generally starts with the search of US indicia in the 

electronically searchable data maintained by the Reporting Luxembourg Financial Institution. These 

indicia vary depending on wether the account holder is an individual110 or an entity111. Reliance on 

self-certification or documentary evidence provided by the account holder is generally admitted, unless 

the Reporting Luxembourg Financial Institution knows or has reason to know that the self-certification 

or documentary evidence is incorrect or unreliable112. Self-certification is not limited to IRS Forms W-8 

and W-9 and may include any other similar agreed form. 

 

For Preexisting Individual Accounts, a Reporting Luxembourg Financial Institution that has previously 

obtained documentation from an Account Holder to establish the Account Holder’s status as neither a 

US citizen nor a US resident in order to meet its obligations, inter alia, under a qualified intermediary 

(QI) agreement with the IRS, is not required to perform the procedures otherwise applicable for the 

purpose of the review of Lower Value Accounts and High Value Accounts113. This suspension rule 

does not apply to the relationship manager enquiry set out in subsection II(D)(4) under Annex I. ABBL 

takes the view that the benefits associated to this provision might be limited in practice, as its 

implementation would require in the first instance to segregate the accounts that have been 

documented under a QI agreement from those accounts that have not been documented for the same 

purpose. 

                                                             
105 Annex I, subsection III(A). 
106 Annex I, subsection V(A). 
107 Annex I, subsection VI(C)(4). 
108 Annex I, subsection VI(C)(1) and (2). 
109 Annex I, subsection VI(C)(3). 
110 Annex I, subsection II(B)(1). 
111 Annex I, subsection IV(D)(1). 
112 Annex I, subsection VI(A). 
113 Annex I, subsection II(F). 
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As previously mentioned under Section I in the present document, Luxembourg may permit Reporting 

Luxembourg Financial Institutions to rely on the procedures described in the Final Regulations to 

establish whether an account is a US Reportable Account or is held by a Non-Participating Financial 

Institution114. Luxembourg may permit such election to be made for each relevant section of Annex I 

(i.e. those sections in Roman figures), either with respect to all relevant Financial Accounts or, 

separately, with respect to any clearly identified group of such accounts (such as by line of business or 

the location of where the account is maintained). 

 

II. Account review procedures 

 

The applicable account review procedures are set out in sections II to IV in Annex I.  

 

The procedures applicable to Preexisting Accounts are described in the form of the two decision flows 

annexed at the end of this guidance document.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                             
114 Annex I, subsection I(C). 
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Section 7: Specific Account Holders and Accounts 

The aim of this section is to discuss, on the basis of the salient concepts set out in the Agreement, 

upon which the present guidance notes elaborate in precedent sections, the treatment of specific 

entities and arrangements under Luxembourg law for the purpose of the Agreement. 

 

I. Treatment of SOPARFIs under the Agreement 

As such, the term SOPARFI, which stands for “société de participations financières” (English: 

“Financial holding company”), does not refer to a precise legal concept but rather colloquially 

encompasses any given Luxembourg company (for instance a public limited company or a private 

limited company) that has in essence the following two features: 

Ø the company is subject to Luxembourg corporate income tax without benefiting from any 

general subjective exemption (as opposed for instance to regulated investment funds or 

dedicated private investment companies); and 

 

Ø the company has as primary activity the holding of participations and/or financing activities vis-

à-vis related counterparties. 

It shall be noted though that a SOPARFI is generally vested with a much broader corporate purpose, 

virtually covering, beyond holding and financing activities, all permitted industrial or commercial 

activities, thus rendering at first sight a general classification for the purpose of the Agreement difficult 

to achieve. Based on first discussions with the Administration des contributions directes, ABBL has 

nevertheless identified a series of key considerations for the purpose of assessing the status of 

SOPARFIs under the Agreement, which are set out below. 

 

i. The question to determine whether a SOPARFI is a Financial Institution or a NFFE for the 

purpose of the Agreement shall be assessed, as a starting point, on the basis of the definition 

of Investment Entity set out in the Agreement. This is based on the assumption that a 

SOPARFI does not perform the type of activities otherwise performed by either an Depository 

Institution, a Custodial Institution or a Specified Insurance Company. 

 

ii. As for the material scope of the definition of Investment Entity set out in the Agreement, 

reference is made to precedent considerations set out under Section 2 in the present 

guidance notes115, whereby, in essence, a given entity does qualify as an Investment Entity 

for the purpose of the Agreement if the said entity is not a financial institution for the purpose 

of the Financial Action Task Force (FATF) Recommendations116. 

                                                             
115 Subparagraph II(E) (Investment Entity). 
116 Loi modifiée du 12 novembre 2004 relative à la lutte contre le blanchiment et contre le financement du terrorisme (…). 
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iii. Based on the foregoing, ABBL takes the view that, usually, a SOPARFI does not qualify as 

Investment Entity for the purpose of the Agreement and instead qualifies as a Passive NFFE.   

 

iv. As an exception to the precedent statement, ABBL takes the view that a SOPARFI may 

nevertheless qualify as an Investment Entity if its equity is open to a larger and/or more 

volatile number of investors, as this should be typically the case for any entity that functions or 

holds itself out, essentially, as an investment vehicle. 

 

v. In the case the SOPARFI under review, based on the considerations set out under item (v) 

above, would qualify as an Investment Entity for the purpose of the Agreement, the 

application of certain exemptions under Annex II to the Agreement, as further discussed under 

Section 4 in the present document (Non-Reporting Luxembourg Financial Institutions), should 

be considered. To this end, specific reference is made to the following categories under 

Annex II to the Agreement: Sponsored Investment Entity and Luxembourg Investment Advisor 

and Investment Managers. In addition, other categories under the Final Regulations, which 

are not specifically mentioned in Annex II, might apply. 

 

vi. In all other cases, whereby the SOPARFI under review shall be presumed to qualify as a 

Passive NFFE for the purpose of the Agreement, any Controlling Person with respect to such 

entity that is a Specified US Person shall be reported to the Competent Authority in 

Luxembourg117 in accordance with the terms of the Agreement by the Financial Institution that 

maintains a Financial Account for the SOPARFI under review. 

 

II. Treatment of SPFs under the Agreement 

 
SPFs, i.e. sociétés de patrimoine familial, are more restrictive in their scope than SOPARFIs118. These 

are indeed companies acting exclusively for the management of the financial assets of an individual or 

a group of individuals. Any commercial activities are prohibited. SPFs are exempt from corporate 

income tax, municipal business tax and net worth tax and are subject instead to a (fixed rate) 

subscription tax. Eligible investors are: 

 

Ø private investors; 

Ø entities serving the interest regarding the private property of one or more individuals (e.g. 

Trust, private foundation or similar entities); and/or 

Ø intermediaries acting on behalf of either one stated above (e.g. Institutional investors acting 

with a fiduciary contract). 

 

                                                             
117 Being the Administration des contributions directes. 
118 Reference is made to the relevant Luxembourg law dated 11 May 2007, as amended by law dated 14 February 
2012. 
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The question to determine whether a SPF is a Financial Institution or a NFFE for the purpose of the 

Agreement shall be assessed essentially on the basis of the same analysis set out in the present 

document with respect to SOPARFIs, using, as a starting point, the definition of Investment Entity set 

out in the Agreement. 

 

(i) Based on first discussions with the Administration des contributions directes, ABBL takes 

the view that, usually, a SPF does not qualify as Investment Entity for the purpose of the 

Agreement and instead qualifies as a Passive NFFE. This conclusion can be supported by 

the same considerations applicable with respect to SOPARFIs, whereby, in essence, a 

given entity does qualify as an Investment Entity for the purpose of the Agreement if the 

said entity is not a financial institution for the purpose of the Financial Action Task Force 

(FATF) Recommendations119. In addition, it shall be noted that, by virtue of applicable 

statutory provisions, SPFs cannot conduct any commercial activities. The latter potentially 

falls short of the definition of “Investment Entity”, which require the said entities to perform 

“business activities”. 

 

(ii) As it is the case for SOPARFIs, ABBL takes the view that the general rule according to 

which a SPF should be treated as a Passive NFFE for the purpose of the Agreement shall 

be subjected to a notable exception when the equity of the entity under review is open to a 

larger and/or volatile number of investors, as this should be typically the case for any 

entity that functions or holds itself out, essentially, as an investment vehicle  

 

(iii) In the case the SPF under review, based on the considerations set out under item (ii) 

above, would qualify as an Investment Entity for the purpose of the Agreement, the 

application of certain exemptions under Annex II to the Agreement, as further discussed 

under Section 4 in the present document (Non-Reporting Luxembourg Financial 

Institutions), should be considered. To this end, specific reference is made to the following 

categories under Annex II to the Agreement: Sponsored Investment Entity and 

Luxembourg Investment Advisor and Investment Managers. In addition, other categories 

under the Final Regulations, which are not specifically mentioned in Annex II, might apply. 

 

(iv) In all other cases, whereby the SPF under review shall be presumed to qualify as a 

Passive NFFE for the purpose of the Agreement, any Controlling Person with respect to 

such entity that is a Specified US Person shall be reported to the Competent Authority in 

Luxembourg120 in accordance with the terms of the Agreement by the Financial Institution 

that maintains a Financial Account for the SPF under review. 

 

 

 
                                                             
 
120 Being the Administration des contributions directes. 
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III. Treatment of fiduciary contracts under the Agreement 
 

 

The Luxembourg law of 27 July 2003 on trusts and fiduciary contracts121 (hereinafter the “2003 Law”) 

defines a fiduciary contract (French: contrat fiduciaire) as any contract by which a person, known as 

the “fiduciant”, contracts with another person, known as the fiduciary (French: fiduciaire), subject to the 

conditions laid down by the parties, becomes the owner of the fiduciary assets. It shall be noted that 

the scope of application of the 2003 Law is limited to fiduciary contracts whereby the fiduciary meets 

certain qualifying professional requirements122. Fiduciary contracts that are not subjected to the terms 

of the 2003 Law, considering the capacity of the fiduciary, may validly exist under Luxembourg law, 

bearing in mind that the purpose of the 2003 Law is, essentially, to (i) ensure that fiduciary contracts 

entered into under Luxembourg law are recognized and enforced by contracting states of the Hague 

Convention on the Law Applicable to Trusts and on their Recognition and (ii) to provide for an effective 

ring-fencing of the assets nominally transferred to the fiduciary in case of insolvency of the latter. 

 

The Agreement does not refer to fiduciary contracts, while trusts are expressly referred to as 

constituting an Entity for the purpose of the Agreement123. ABBL takes the view that fiduciary contracts 

entered into under Luxembourg law, regardless of the application or not of the 2003 Law to the 

contract under review, cannot be assimilated to trusts for the purpose of the Agreement and therefore 

cannot be treated as an Entity pursuant to the same. This can be supported by the following 

considerations: 

 

(i) First, the concept of trust has no equivalent under Luxembourg law and it is not possible to 

introduce such a right in rem in the Luxembourg legal system, which is bound to the Civil Law. 

Unlike the beneficary of a trust, the beneficiary of a fiduciary contract never becomes, at 

inception, the beneficial (equitable) owner of the assets placed into the fiduciary contract124; 

 

(ii) Second, as its denomination suggests it, a fiduciary contract is a contract, i.e., an agreement 

the terms of which are freely negotiated on an equal footing by each party, based on the 

principle of offer and acceptation. The scope of the contract is freely determinable by the 

parties on the basis of the general rules of contract law laid down under the Code civil. Unlike 

the trust, the fiduciary contract is not subjected to a particular order or set of (mandatory) 

statutory provisions, bearing in mind, again, the limited purpose of the 2003 Law. A fiduciary 

contract under Luxembourg law is thus nothing more than a contract negotiated on the basis 

of the general rules of contract law under the Code civil, such as, for instance, an agency 

agreement. Classifying a fiduciary contract as an Entity for the purpose of the Agreement 

would imply, going the same line of thought further, that virtually all types of contract under the 
                                                             
121 Loi du 27 juillet 2003 - portant approbation de la Convention de La Haye du 1er juillet 1985 relative à la loi applicable au trust 
et à sa reconnaissance; - portant nouvelle réglementation des contrats fiduciaires, et - modifiant la loi du 25 septembre 1905 sur 
la transcription des droits réels immobiliers. 
122 As per article  4 of the 2003 Law. 
123 Article 1(1)(gg). 
124 For a full legal analysis (in French): Béraudo et Tirard, Les trusts anglo-saxons et les pays de droit civil, approche juridique et 
fiscale, Academy & Finance, Genève (2006), 49 ff. 
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Civil code could potentially qualify as an Entity under FATCA, an outcome that would certainly 

frustrate the purpose of the Agreement. 

 

(iii) Third, as such a fiduciary contract cannot maintain in its own capacity any financial account, 

nor it represent itself an asset. A fiduciary contract shall be rather construed as the (mere) 

instrument that determines the scope of certain administration and management obligations 

with respect to certain assets.  

 

Considering this background, the assets placed into a fiduciary contract shall be identified and, where 

applicable, reported to the Competent Authority in Luxembourg125 in accordance with the terms of the 

Agreement by the entity that is the fiduciary of the contract under review, provided such entity is a 

Financial Institution for the purpose of the Agreement. If the fiduciary of the contract under review is 

not a Financial Institution for the purpose of the Agreement (as this is always the case for an 

individual), the applicable identification obligations and, as the case may be, reporting obligations, 

under the Agreement shall vest to the Financial Institution that maintains a Financial Account for the 

fiduciary relation to such fiduciary contract. Any applicable reporting obligation with respect to a 

fiduciary contract shall be defined vis-à-vis any beneficiary of such contract. The latter appears to be in 

line with article 1(1)(1)(dd), which provides that “a person, other than a Financial Institution, holding a 

Financial Account for the benefit or account of another person as agent, custodian, nominee, 

signatory, investment advisor, or intermediary, is not treated as holding the account for purposes of 

this Agreement, and such other person is treated as holding the account”. 

IV. Treatment of trusts under the Agreement 

Trusts are not expressly envisaged as being subjected to the provisions of the Agreement, as these 

arrangements are established under the laws of foreign jurisdictions. The provisions applicable for the 

purpose of determining the status of a trust under FATCA, be it an intergovernmental agreement or 

the Final Regulations, might be uncertain, especially if the settlor, the trustee and/or the beneficiary 

are resident in different jurisdictions. ABBL therefore recommends Luxembourg Reporting Financial 

Institutions, when confronted with an account maintained in relation to a trust, to seek, and to rely on, 

a self-certification confirming the status of such trust for the purpose of FATCA. 

V. Treatment of bearer instruments under the Agreement 

Bearer instruments, that is, debt and equity interests issued in bearer form, do not qualify, as a 

principle, as a Financial Account for the purpose of the Agreement when issued by a Luxembourg 

Financial Institution other than a Financial Institution that qualifies as such solely because it is an 

Investment Entity for the purpose of the Agreement. An exception to the aforementioned principle 

nevertheless applies where the value of the debt or equity interest under review is determined, directly 

                                                             
125 Being the Administration des contributions directes. 
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or indirectly, and primarily by reference to, assets that give rise to U.S. Source Withholdable Payments 

for the purpose of the Agreement. 

By contrast, bearer instruments issued by a Luxembourg Financial Institution that is a Financial 

Institution solely because it is an Investment Entity for the purpose of the Agreement qualify as 

Financial Accounts for the purpose of the Agreement. In practice, bearer instruments issued by the 

aforementioned category of Luxembourg Financial Institutions shall be treated as dormant accounts 

by the Investment Entity that has issued the instruments under review, to the extent that the said 

Investment Entity qualifies as Reporting Luxembourg Financial Institution. As such, the holder of the 

bearer instruments will be identified and documented as of the day of redemption or other payment in 

accordance with the due diligence procedures in place as of the day of the payment of the redemption 

price or such other amount. The extent relevant in practice, the foregoing treatment and 

considerations shall not apply to securities issued in the form of global bearer certificates deposited 

with central securities depositories or similar depositories. 

Luxembourg Financial Institutions qualifying as Investment Entity for the purpose of the Agreement 

may under certain conditions benefit from a non-reporting or, as the case may be, deemed-compliant 

status126. If such Investment Entity issued bearer shares and does not wish to jeopardize its non-

reporting or deemed-compliant status, the Investment Entity under review should in addition comply 

with the following requirements with respect to any bearer share issued: 

(i) The collective investment vehicle has not issued, and does not issue, any physical shares in 

bearer form after 31 March 2013; 

 

(ii) The collective investment vehicle retires all such shares upon surrender; 

 

(iii) The collective investment vehicle (or another person consistent with paragraph 3 of Article 5 of 

the Luxembourg IGA) performs the required due diligence procedures and reports any 

information required to be reported with respect to any such shares when such shares are 

presented for redemption or other payment; and 

 

(iv) The collective investment vehicle has in place policies and procedures to ensure that such 

shares are redeemed or immobilized as soon as possible, and in any event prior to1  January 

2017127. 

Luxembourg banks will play an active role in the identification and documentation of the beneficial 

owner of bearer shares, once the shares are presented for payment. At redemption the direct account, 

represented by the physical interests in bearer form will be converted into a new indirect nominee 

                                                             
126 The relevant statuses are referred to in the Agreement und Annex II, subsection E(4). Additional guidance in this respect can 
be found in the FATCA Q&A prepared by ALFI. 
127 Luxembourg has issued a bill on immobilisation of bearer shares (projet de loi relative à l’immobilisation des actions et parts au 
porteur et à la tenue de registre des actions nominatives et du registre des actions au porteur déposé le 4 octobre 2013). 
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account or, as the case may be, an additional shareholding in an existing nominee account, held with 

the bank by the Investment Entity under review. This new account or, as the case may be, additional 

shareholding, shall be represented by new dematerialized interests in registered form. 

Luxembourg banks should apply the due diligence procedures in place for on-boarding new accounts 

when identifying and documenting the beneficial owner and forward the relevant information to the 

investment fund if required.  

VI. Treatment of dormant accounts under the Agreement 

The considerations set out below apply to pre-existing individual accounts maintained in Luxembourg, 

the treatment of pre-existing entity accounts in case of dormancy being reserved for the time being. 

Luxembourg law does not define dormant or inactive accounts. Reference is made though to the 

concept of dormant account in a circular CSSF 12/552128, which provides, under point 81, that “banks 

must set up appropriate procedures to supervise dormant accounts and unclaimed assets”.  

The Agreement, which is based on the IGA Model I, does not contain any specific provisions in 

relation to dormant accounts either. The reason for this lies in the obligation, for a Reporting 

Luxembourg Financial Institution, to report, by virtue of article 4(1)(a) of the Agreement, all reportable 

accounts to the Administration des contributions directes, including recalcitrant accounts, and 

therefore, to the extent applicable, dormant accounts. The classification and treatment of the holder of 

a dormant account for the purpose of the Agreement shall thus not be subjected to derogatory rules or 

principles. 

Should Luxembourg Financial Institutions nevertheless wish to determine which accounts are 

dormant, they may apply their existing normal operating procedures to classify an account as dormant. 

These procedures should be consistently applied for all Financial Accounts maintained by such 

institution in Luxembourg, or, failing this, at the level of each business line maintained in Luxembourg.  

Where normal operating procedures are not applicable, then such Luxembourg Financial Institutions 

may in the first instance rely on the relevant wording set out in the FATCA Regulations and 

consequently classify an account as dormant for the purposes of the Agreement where 

• there has been no activity on the account in the past three years;   

• the account holder has not contacted the Financial Institution regarding that account or any 

other account in the past six years; and  

• the account is not linked to an active account belonging to the same account holder.    

                                                             

128 Circular CSSF 12/552 on central administration, internal governance and risk management in banks and investment firms.  
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Whenever necessary, this definition can be further refined on the basis of the ABBL recommendation 

dated 4 January 2012129 prepared in the context of the aforementioned circular CSSF 12/552. This 

document defines a dormant account as an account, with respect to which, during a certain time span 

left at the appreciation of each bank, no movement, instruction, communication or declaration on the 

part of its holder or any authorized proxy has been recorded. The latter definition excludes any 

operations that have not been effected on the initiative of the client or any authorized proxy (such as 

the payment of coupons or interests, the invoicing of fees or operations effected on the basis of a 

discretionary management). 

Luxembourg Financial Institutions should classify the account based upon existing documentation they 

already have in their possession for the account holder. In the presence of US Indicia for the purpose 

of the Agreement, the benefit of the applicable remediation period shall be granted in full before the 

account is classified as a US reportable account and reported accordingly to the Luxembourg tax 

authorities.  

An account will no longer be dormant where:   

• under normal operating procedures the account is not considered dormant;   

• the account holder contacts the Financial Institution in relation to that account or any other 

account held by the account holder with that Financial Institution;  or  

• the account holder initiates a transaction with respect to the dormant account or other any 

other account held by the account holder with that Financial Institution.     

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                             
129 ABBL, Avoirs en déshérence et comptes dormants, 4 January 2012. 
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Section 8: Reporting Obligations 
 

The reporting obligations applicable to Luxembourg Financial Institutions under the Agreement are 

defined in article 2(2), article 3 and article 4(1)(b) of the Agreement. These obligations are the 

immediate prerequisite of the obligations to obtain and exchange information with respect to US 

Reportable Accounts vesting to Luxembourg by virtue of article 2(1) of the Agreement, which in turn 

refers to article 28 of the Luxembourg-United States double taxation convention dated 3 April 1996, as 

amended by virtue of a protocol and exchange of letters signed in Luxembourg on 20 May 2009.  

 

A specific mention shall be also made with respect to communication requirements applicable by 

virtue of article 4(1)(e) of the Agreement. 

 

The present section is likely to be amended and expanded upon release of additional guidance by the 

Luxembourg tax authorities, especially regarding technical requirements. 

 

I. Who needs to report? 
 

As far as Non-US Entities are concerned under the Agreement, reporting obligations apply to 

Reporting Luxembourg Financial Institutions.  

 

Conversely, Non-Reporting Luxembourg Financial Institutions and NFFEs are not bound to any 

reporting obligations towards the Luxembourg tax authorities under the Agreement and shall not seek 

to report anything to the Luxembourg tax authorities. Three notable exceptions nevertheless apply to 

this rule: 

 

Ø A Luxembourg Financial Institution qualifying under Annex II as Financial Institution with a 

Local Client Base is required to report any US Reportable Account (unless the account is 

closed) or any Financial Account held by a Non-Participating Financial Institution (unless the 

account is closed)130; 

 

Ø With respect to an entity qualifying under Annex II as Sponsored Investment Entity (or 

Controlled Foreign Corporation), the sponsoring entity is required to report, on behalf of the 

said entity, any US Reportable Account with respect to the same entity131; 

 

Ø To the extent relevant in the context of the Agreement, an NFFE that has elected to apply the 

Direct Reporting NFFE status is to provide its U.S. owner information directly to the IRS132. 

Accordingly, any Reporting Luxembourg Financial Institutions that maintains an account for a 

                                                             
130 Annex II, subsection III(A), items 7 and 8. 
131 Annex II, subsection IV(A), item 3. 
132 Additional information with respect to this category can be found under Section 3 (Registration) in the present guidance 
notes. 
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Direct Reporting NFFE is not bound to the reporting requirements otherwise applicable with 

respect to this NFFE under the Agreement. 

 

II. What needs to be reported? 

 

A. Accounts held by Specified US Persons 

 

The reportable information is defined under article 2(2)(a) of the Agreement.  

 

ABBL takes the view that all reportable information described under article 2(2)(a) of the Agreement 

relates to Financial Accounts existing as of 30 June 2014. Conversely, any Financial Account closed 

on or before 29 June 2014 is not subjected to reporting obligations under the Agreement133. 

 

In relation to each Specified US Person that is the holder of a Reportable Account and in relation to 

each Controlling Person of a Passive NFFE who is a Specified US Person, the information to be 

reported is the following134: 

 

(a) Name; 

(b) Address; 

(c) US Federal Taxpayer Identification Number (“TIN”), if applicable135; 

(d) Account number (or functional equivalent in the absence of an account number); 

(e) Name and GIIN of the Reporting Luxembourg Financial Institution; 

(f) Account balance or value136 as of the end of the relevant calendar year or other appropriate 

reporting period or, if the account under review was closed during such year, immediately 

before closure. 

 

In addition to the items listed under (a) to (f) above, where the account is a Custodial Account, the 

following information is also required in relation to the calendar year or other appropriate reporting 

period: 

 

Ø the total gross amount of interest paid or credited to the account; 

Ø the total amount of dividends paid or credited to the account; 

Ø the total gross amount of other income paid or credited to the account; 

                                                             
133 This results from the provisions of article 4(6)(a) and (b) of the Agreement, which provides for an alignment of the timing 
applicable for obtaining and exchanging the information under the Agreement with the timing applicable for the same under 
relevant US Treasury Regulations, as amended for the last time under Notice 2013-43 published by the IRS on 12 July 2013. 
Due reference shall be made also to the meaning ascribed to the term “Pre-existing Account” in Annex I to the Agreement, 
meaning “a Financial Account maintained by a Reporting Financial Institution as of 30 June 2014”. 
134 The underlined concepts are defined and discussed in Section 2 herein (Key Concepts for the Implementation of FATCA 
Rules in Luxembourg). 
135 As per article 3(4) of the Agreement, a US TIN is not part of the reporting requirements with respect to pre-existing accounts 
as of 30 June 2014 if such US TIN is not in the records of the Reporting Financial Institution. In such a case, the date of birth of 
the relevant person shall be reported, if the Reporting Financial Institution has such date of birth in its records. 
136 For Cash Value Insurance Contracts or Annuity Contracts, this includes the cash value or surrender value of the contract. 
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Ø the total gross proceeds from the sale or redemption of property paid or credited to the 

account. 

 

In addition to the items listed under (a) to (f) above, where the account is a Depository Account, the 

following information is also required in relation to the calendar year or other appropriate reporting 

period: 

 

Ø the total amount of gross interest paid or credited to the account. 

 

In addition to the items listed under (a) to (f) above, for other accounts, i.e. Financial Accounts that are 

not Depository Accounts, Custodial Accounts, Cash Value Insurance Contracts or Annuity Contracts, 

the following information is also required in relation to the calendar year or other appropriate reporting 

period: 

 

Ø the total gross amount paid or credited to the account including the aggregate amount of any 

redemption payments made to the account holder. 

 

B. Payments made to Non-participating Financial Institutions 

 

According to article 4(1)(b), for each of 2015 and 2016, each Reporting Luxembourg Financial 

Institution is to report annually to the Luxembourg Competent Authority137  

 

Ø the name of each Non-participating Financial Institution to which it has made payments; and  

 

Ø the aggregate amount of such payments. 

 

The procedure for this reporting is not defined in the Agreement and shall be agreed upon by separate 

instrument between the competent authorities in Luxembourg and the United States, as per article 

3(6)(c) of the Agreement. ABBL takes the view that reporting obligations apply by virtue of article 

4(1)(b) of the Agreement to a Reporting Luxembourg Financial Institution solely if the relevant 

payments are paid in connection with a Financial Account held by a Non-participating Financial 

Institution maintained by such Reporting Luxembourg Financial Institution. 

 

In addition to the aforementioned reporting obligation, article 4(1)(e) of the Agreement provides that, in 

the case of a Reporting Financial Institution (1) that is not acting as a qualified intermediary (“QI”) that 

has elected to assume primary withholding responsibility and (2) that makes a payment of, or acts as 

an intermediary with respect to, a US Source Withholdable Payment to any Non-participating Financial 

Institution, the Reporting Luxembourg Financial Institution is to provide to any immediate payor of 

such payment the information required for withholding and reporting to occur with respect to such 

                                                             
137 Being the Administration des contributions directes. 
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payment. The applicable format for the transmission of the relevant information is not defined in the 

Agreement and should be agreed upon by the Reporting Financial Institution with the immediate payor 

of the payment under review. 

 

III. Whom to report? 

 

The information required by virtue of article 2(2)(a) of the Agreement (accounts held by Specified US 

Persons) and article 4(1)(b) of the Agreement (payments made to Non-participating Financial 

Institutions) shall be provided to the Competent Luxembourg Authority, being the Administration des 

contributions directes. 

 

The information required by virtue of article 4(1)(e) of the Agreement shall be provided to the 

immediate payor of the relevant payment, meaning a private counterparty. The purpose of this 

communication is to ensure that any withholding applicable under FATCA will be effected. 

 

IV. When to report? 

 

Article 3(3)(a) of the Agreement provides for the following timetable for the reporting of the information 

required with respect to accounts held by Specified US Persons138: 

 

(i) For the reporting year 2014  
 

with respect to  

 

• each Specified US Person holding a US Reportable Account; and 

• each Specified US Person being a Controlling Person of a Passive NFFE holding a 

Financial Account, 

 

Reporting Luxembourg Financial Institutions shall report 

 

ü Name; 

ü Address; 

ü US TIN or date of birth (where applicable); 

ü Account number or functional equivalent; 

ü Name and GIIN of the Reporting Luxembourg Financial Institution; 

ü Account balance or value at year-end (or as of the date of closure if the account 

was closed in the course of the year)139. 

 

                                                             
138 As per article 2(2)(a) of the Agreement. 
139 As mentioned above, reporting obligations apply with respect to 2014 only if the account under review exists as of 30 June 
2014. 
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The Agreement provides that the reportable information shall be continued to the Competent US 

Authority by the Luxembourg tax authorities no later than 30 September 2015. Meanwhile, the 

deadline for the prior reporting of the same information by Reporting Luxembourg Financial Institutions 

to the Luxembourg tax authorities remains to be confirmed for the time being, absent any indication in 

the text of the Agreement140. 

 

(ii) For the reporting year 2015  

 

Reporting Luxembourg Financial Institutions shall report 

 

ü The same information as 2014; 

 

PLUS THE FOLLOWING: 

 

• For Custodial Accounts: 

 

ü Total gross amount of interest; 

ü Total gross amount of dividends; 

ü Total gross amount of other income paid or credited to the account; 

 

• For Depository Accounts: 

 

ü Total amount of gross interest paid or credited to the account in the calendar 

year or other appropriate reporting period; 

 

In the case of interest paid on a cash account with respect to securities placed on a 

securities account, ABBL takes the view that the amount of interest shall be reported 

once. 

 

• For other Financial Accounts: 

 

ü Total amount of gross amount paid or credited to the account including the 

aggregate amount of any redemption payments made to the account holder 

during the calendar year or other appropriate reporting period. 

 

The Agreement provides that the reportable information shall be continued to the Competent US 

Authority by the Luxembourg tax authorities no later than 30 September 2016. Meanwhile, the 

deadline for the prior reporting of the same information by Reporting Luxembourg Financial Institutions 

to the Luxembourg tax authorities remains to be confirmed for the time being. 

                                                             
140 The deadline of 31 March 2015 is the deadline set by the IRS under the Final Regulations. 
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(iii) For the reporting year 2016  

 

Reporting Luxembourg Financial Institutions shall report 

 

ü The same information as 2015; 

 

PLUS THE FOLLOWING: 

 

• For Custodial Accounts: 

 

ü Total gross proceeds from the sale or redemption of property paid or credited 

to the account. 

 

The Agreement provides that the reportable information shall be continued to the Competent US 

Authority by the Luxembourg tax authorities no later than 30 September 2017. Meanwhile, the 

deadline for the prior reporting of the same information by Reporting Luxembourg Financial Institutions 

to the Luxembourg tax authorities remains to be confirmed for the time being. 

 

(iv) For the reporting year 2017 onwards  

 

Reporting Luxembourg Financial Institutions shall report 

 

ü ALL OF THE ABOVE INFORMATION. 

 

The Agreement provides that the reportable information shall be continued to the Competent US 

Authority by the Luxembourg tax authorities within nine months after the end of the calendar year to 

which the information relates. Meanwhile, the timeframe for the prior reporting of the same information 

by Reporting Luxembourg Financial Institutions to the Luxembourg tax authorities remains to be 

confirmed for the time being. 

 

V. How to report? 

 

The Luxembourg tax authorities issued on 31 March 2014 a newsletter discussing inter alia the format 

in which reporting will be required from Luxembourg Reporting Financial Institutions and the way in 

which the information shall be transmitted to the Luxembourg tax authorities141. The tax authorities 

confirmed that additional details would follow as appropriate in the form of administrative circulars. So 

far, it is known that 

 

                                                             
141 http://www.impotsdirects.public.lu/archive/newsletter/2014/nl_31032014/index.html  
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Ø the Luxembourg tax authorities will accept, for the purpose of the electronic transmission of 

the reportable information to the Luxembourg tax authorities, two different transmission 

channels, namely Sofie and E-file; 

 

Ø the Luxembourg authorities are developing in parallel an online processing tool for Financial 

Institutions with a limited volume of reportable information; 

 

Ø as for the format in which reporting will be required, Financial Institutions shall use in principle 

the FATCA XML schema developed by the IRS, which was released in final form in March 

2014142. 

 

VI. Relevant legal considerations 

 

Pending the release and subsequent adoption by the Luxembourg Parliament of the law pertaining to 

the application of FATCA in Luxembourg under the terms of the Agreement, it is anticipated that the 

reporting obligations vesting to Reporting Luxembourg Financial Institutions will require (1) the 

amendment of the Luxembourg data protection and privacy rules143 and (2) an additional exception to 

banking confidentiality rules144.  

 

The amendment of the aforementioned statutory provisions is an essential prerequisite in order to 

enable Luxembourg Financial Institutions to validly compile the relevant personal data and continue 

the same data to the Luxembourg tax authorities, as non-compliance with applicable data protection 

and privacy rules and banking confidentiality rules is penally sanctioned under Luxembourg law, as it 

is the case in most (if not all) Member States of the European Union. ABBL furthermore takes the view 

that the anticipated derogations to Luxembourg data protection and privacy rules will need to be 

sufficiently circumscribed to ensure that the compilation of the information required for the purpose of 

the Agreement will be limited to what is strictly necessary, in line with a recent case law of the 

European Court of Justice that provided for the invalidation of the European Data Retention 

Directive145. Failing this, the legal provisions under review might face rescindment. 

 

In view of this background, ABBL members should ensure that their internal procedures for the 

purpose of the compilation and communication of the reportable data under the Agreement are limited 

to the strict necessary and in any case do not exceed the scope of the anticipated derogations to data 

protection and banking confidentiality rules. Additional care should prevail among our members with 

operations outside Luxembourg, where, in the absence of any instrument ratifying the signature of the 

relevant IGA or in the absence altogether of an IGA, the conflicts that arise between the 

                                                             
142 http://www.irs.gov/Businesses/Corporations/International-Data-Exchange  
143 Loi modifiée du 2 août 2002 relative à la protection des personnes à l’égard du traitement des données à caractère 
personnel (…). 
144 Modified law of 5 April 1993 on the financial sector, article 41. 
145 European Court of Justice, judgment of 8 April 2014 in joined cases C-293/12 and C-594/12 (digital Rights Ireland and 
Seitlinger and Others). 
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aforementioned legal restrictions and the requirements of FATCA might not always be 

surmountable146. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
                                                             
146 See inter alia the following paper: Shandro in Challenges of Compliance with US FATCA: UK Data Protection and Bank 
Confidentiality Issues, Bloomberg DNA, World Data Protection Report, volume 14, number 2, February 2014. 



 73 

Section 9: Withholding Obligations 
 

Verification of a GIIN is not required for payments made prior to 1 January 2015 with respect to any 

payee that is a Reporting Model 1 FFI for the purpose of the Agreement. ABBL further takes the view 

that, even after 1 January 2015, a Reporting Lux FI or, as the case may be, a Reporting Model 1 FFI, 

will validly identify its status to a withholding agent by informing the said withholding agent that it is a 

Reporting Model 1 FFI, unless the same Financial Institution is treated by the competent public 

authorities as a Nonparticipating Financial Institution. 

 

The absence of a GIIN at the level of a Lux FI cannot alone constitute a conclusive element of 

significant non-compliance for the purpose of the Agreement among private counterparties and vis-à-

vis withholding agents. The assessment of the compliant (or non-compliant) status of a given Lux FI 

for the purpose of the Agreement is left indeed at the appreciation and responsibility of the competent 

public authorities of Luxembourg and the United States pursuant to the procedure set out in the 

Agreement under article 5, paragraph 2.  

 

It is not clear for the time being how Nonparticipating Financial Institutions established in a Model 1 

Partner Jurisdiction or a Model 2 Partner Jurisdiction will be handled by the IRS. ABBL takes the view 

that a classification of a given Financial Institution as Nonparticipating Financial Institution requires in 

the first instance appropriate confirmation of this status on the part of the IRS, such as, for instance, 

the issuance of a “black list”. Until such prerequisite materializes, ABBL takes the view that 

Luxembourg Financial Institutions acting as paying agent cannot be required to apply any withholding 

under the Agreement with respect to Financial Institutions established in a Model 1 Partner Jurisdiction 

or, as the case may be, a Model 2 Partner Jurisdiction. 

 

The present section is likely to be amended and expanded upon release of additional guidance by the 

Luxembourg tax authorities and/or the IRS. 
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Glossary 
 

The following glossary consolidates the definitions ascribed to various terms relevant for the purpose 

of the implementation of the Agreement. This glossary is for the purpose of general guidance only and 

certain definitions are set out accordingly in abridged form. In case of doubt, members should check 

the provisions indicated below under bracket in front of the definitions, which, unless indicated 

otherwise, refer to the text of the Agreement. 

 

Account holder 

[Article 1(1)(dd)] 

The term account holder means the person listed or identified as the holder of a 

Financial Account by the Financial Institution that maintains the account. A 

person, other than a Financial Institution, holding a Financial Account for the 

benefit or account of another person as agent, custodian, nominee, signatory, 

investment advisor, or intermediary, is not treated as holding the account, and 

such other person is treated as holding the account. (Specific rules apply to 

Cash Value Insurance Contracts and Annuity Contracts.) 

Active Non-
Financial Foreign 

Entity  

(Active NFFE) 

[Annex I, VI(B)(4)] 

The term Active NFFE means any NFFE which meets any of the following 

criteria: 

a) Less than 50 per cent of the NFFE’s gross income for the preceding 

calendar year or other appropriate reporting period is passive income 

and less than 50 per cent of the assets held by the NFFE during the 

preceding calendar year or other appropriate reporting period are assets 

that produce or are held for the production of passive income; 

b) The stock of the NFFE is regularly traded on an established securities 

market or the NFFE is a Related Entity of an Entity the stock of which is 

regularly traded on an established securities market; 

c) The NFFE is organized in a U.S. Territory and all of the owners of the 

payee are bona fide residents of that U.S. Territory; 

d) The NFFE is a government (other than the U.S. government), a political 

subdivision of such government (which, for the avoidance of doubt, 

includes a state, province, county, or municipality), or a public body 

performing a function of such government or a political subdivision 

thereof, a government of a U.S. Territory, an international organization, 

a non-U.S. central bank of issue, or an Entity wholly owned by one or 

more of the foregoing; 

e) Substantially all of the activities of the NFFE consist of holding (in whole 

or in part) the outstanding stock of, or providing financing and services 

to, one or more subsidiaries that engage in trades or businesses other 
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than the business of a Financial Institution, except that an NFFE shall 

not qualify for this status if the NFFE functions (or holds itself out) as an 

investment fund, such as a private equity fund, venture capital fund, 

leveraged buyout fund, or any investment vehicle whose purpose is to 

acquire or fund companies and then hold interests in those companies 

as capital assets for investment purposes; 

f) The NFFE is not yet operating a business and has no prior operating 

history, but is investing capital into assets with the intent to operate a 

business other than that of a Financial Institution, provided that the 

NFFE shall not qualify for this exception after the date that is 24 months 

after the date of the initial organization of the NFFE; 

g) The NFFE was not a Financial Institution in the past five years, and is in 

the process of liquidating its assets or is reorganizing with the intent to 

continue or recommence operations in a business other than that of a 

Financial Institution; 

h) The NFFE primarily engages in financing and hedging transactions with, 

or for, Related Entities that are not Financial Institutions, and does not 

provide financing or hedging services to any Entity that is not a Related 

Entity, provided that the group of any such Related Entities is primarily 

engaged in a business other than that of a Financial Institution; 

i) The NFFE is an “excepted NFFE” as described in relevant U.S. 

Treasury Regulations (This category includes essentially certain 

retirement funds); or 

j) The NFFE meets all of the following requirements: 

i) It is established and operated in its jurisdiction of residence 

exclusively for religious, charitable, scientific, artistic, cultural, 

athletic, or educational purposes; or it is established and operated in 

its jurisdiction of residence and it is a professional organization, 

business league, chamber of commerce, labour organization, 

agricultural or horticultural organization, civic league or an 

organization operated exclusively for the promotion of social 

welfare; 

ii) It is exempt from income tax in its jurisdiction of residence; 

iii) It has no shareholders or members who have a proprietary or 

beneficial interest in its income or assets; 

iv) The applicable laws of the NFFE’s jurisdiction of residence or the 

NFFE’s formation documents do not permit any income or assets of 

the NFFE to be distributed to, or applied for the benefit of, a private 

person or non-charitable Entity other than pursuant to the conduct of 

the NFFE’s charitable activities, or as payment of reasonable 
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compensation for services rendered, or as payment representing the 

fair market value of property which the NFFE has purchased; and 

v) The applicable laws of the NFFE’s jurisdiction of residence or the 

NFFE’s formation documents require that, upon the NFFE’s 

liquidation or dissolution, all of its assets be distributed to a 

governmental entity or other non-profit organization, or escheat to 

the government of the NFFE’s jurisdiction of residence or any 

political subdivision thereof. 

Chapter 4 status 

[US Internal 

Revenue Code, 

section 1471] 

The term Chapter 4 status means the status of a person or entity which is 

identified in line with Chapter 4 of Subtitle A to the US Internal Revenue Code. 

Most common Chapter 4 (FATCA) statuses are: 

1) a person's status as a U.S. person 

2) a Specified U.S. Person 

3) an individual that is a foreign person 

4) a participating FFI 

5) a (certified or registered) deemed-compliant FFI 

6) a restricted distributor 

7) an exempt beneficial owner 

8) a non-participating FFI 

9) a territory financial institution 

10) an excepted NFFE 

11)  a passive NFFE 

12) An active NFFE 

13) a Non-Reporting FFI under IGA Model 1 

14) a Reporting FFI under IGA Model 1. 

Controlling 

Person(s) 

[Article 1(1)(mm)] 

The term controlling persons means the natural persons who exercise control 

over an entity. In case of a trust, such term means the settlor, the trustees, the 

protector (if any), the beneficiaries or a class of beneficiaries, and any other 

natural person exercising ultimate effective control over the trust, and in case of 

a legal arrangement other than a trust, such term means persons in equivalent 

or similar positions. The term controlling persons shall be interpreted in a 

manner consistent with the Financial Action Task Force Recommendations. 
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Competent 

Authority 

[Article 1(1)(f)] 

Means, in case of Luxembourg, the Minister of Finance or his delegate. The 

latter should refer in practice to the Administration des Contributions Directes. 

Custodial account 

[Article 1(1)(u)] 

The term custodial account means an account (other than an Insurance Contract 

or Annuity Contract) for the benefit of another person that holds any financial 

instrument or contract held for investment (including, but not limited to,  a share 

or stock in a corporation, a note, bond, debenture or other evidence of 

indebtedness, a currency or commodity transaction, a credit default swap, a 

swap based upon a non-financial index, a notional principal contract, an 

insurance or annuity contract, and any option or other derivative instrument). 

Custodial 

Institution 

[Article 1(1)(h)] 

 

The term Custodial Institution means any entity that holds, as a substantial 

portion of its business, financial assets for the account of others. An entity holds 

financial assets for the account of others as a substantial portion of its business 

if the entity’s gross income attributable to the holding of financial assets and 

related financial services equals or exceeds 20 per cent of the entity’s gross 

income during the shorter of:  

 

(i) the three-year period that ends on December 31 (or the final day of 

a non-calendar year accounting period) prior to the year in which the 

determination is being made; or  

 

(ii) the period during which the entity has been in existence.  

Deemed-

compliant FFI 

[Annex II, (III) and 

(IV)] 

[US Internal 

Revenue Code, 

section 1471] 

 

The term deemed-compliant FFI means,  

Under the Agreement, any entity described under section III or IV of Annex II to 

the Agreement. 

Under the relevant Treasury Regulations, 

1) A registered deemed-compliant FFI 

2) A certified deemed-compliant FFI 

3) An owner-documented FFI 

4) A QI branch of a U.S. financial institution that is a reporting FFI under IGA 

Model 1. 
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Depository 

account 

[Article 1(1)(t)] 

The term depository account means a commercial, checking, savings, time or 

thrift account, or an account that is evidenced by a certificate of deposit, thrift 

certificate, investment certificate, certificate of indebtedness or other similar 

instrument maintained by a Financial Institution in the ordinary course of a 

banking or similar business. A Depository Account also includes an amount held 

by an insurance company pursuant to a guaranteed investment contract or 

similar agreement to pay or credit interest thereon. 

Depository 

Institution 

[Article 1(1)(i)] 

 

The term Depository Institution means any Entity that accepts deposits in the 

ordinary course of a banking or similar business.  

 

Documentary 

Evidence 

[Annex I, (VI)(D)] 

The term documentary evidence means documents, other than a withholding 

certificate or written statement that a withholding agent is permitted to rely upon 

to determine the Chapter 4 status of a person. 

For purposes of Annex I to the Agreement, acceptable documentary evidence 

includes any of the following:  

 

1. A certificate of residence issued by an authorized government body (for 

example, a government or agency thereof, or a municipality) of the 

jurisdiction in which the payee claims to be a resident.  

 

2. With respect to an individual, any valid identification issued by an 

authorized government body (for example, a government or agency 

thereof, or a municipality), that includes the individual’s name and is 

typically used for identification purposes.  

 

3. With respect to an Entity, any official documentation issued by an 

authorized government body (for example, a government or agency 

thereof, or a municipality) that includes the name of the Entity and either 

the address of its principal office in the jurisdiction (or U.S. Territory) in 

which it claims to be a resident or the jurisdiction (or U.S. Territory) in 

which the Entity was incorporated or organized.  

 

4. With respect to a Financial Account maintained in a jurisdiction with anti-

money laundering rules that have been approved by the IRS in 

connection with a QI agreement (as described in relevant U.S. Treasury 
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Regulations), any of the documents, other than a Form W-8 or W-9, 

referenced in the jurisdiction’s attachment to the QI agreement for 

identifying individuals or Entities. 

 

5. Any financial statement, third-party credit report, bankruptcy filing, or 

U.S. Securities and Exchange Commission report.  

 

Entity 

[Article 1(1)(gg)] 
The term entity means a legal person or a legal arrangement such as a trust. 

Entity account 

[Annex I] 

The term individual account refers to an account held by one or more entities. 

Exempt Beneficial 

Owner 

[Annex II, (I) and 

(II)] 

[US Internal 

Revenue Code, 

section 1471] 

 

The term exempt beneficial owner means,  

Under the Agreement, any entity that is described under section I or II of Annex 

II to the Agreement, 

Under the relevant Treasury Regulations, 

1) Exempt Beneficial Owners other than Funds. 

a. Governmental Entity. 

b. International Organization. 

c. Central Bank. 

2) Funds that Qualify as Exempt Beneficial Owners 

a. Treaty-Qualified Retirement Fund 

b. Broad Participation Retirement Fund 

c. Narrow Participation Retirement Fund 

d. Pension Fund of an Exempt Beneficial Owner 

e. Investment Entity Wholly Owned by Exempt Beneficial Owners 

Financial Account 

[Article 1(1)(s) to 

(z)] 

 

The term Financial Account means an account maintained by a Financial 

Institution. As per the set of definitions set out in article 1, subparagraphs 1(s) to 

1(z) in the Agreement, the concept of Financial Account is divided into four 

categories: 

 

(i) Depository Accounts; 
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(ii) Custodial Accounts; 

(iii) (certain) Equity and Debt Interests; 

(iv) Cash Value Insurance Contracts and Annuity Contracts. 

The term Financial Account does not include any account that is excluded from 

the definition of Financial Account in Annex II to the Agreement. 

Financial 
Institution (FI) 

[Article 1(1)(g)] 

The term Financial Institution means a Custodial Institution, a Depository 

Institution, an Investment Entity, or a Specified Insurance Company. 

FFI agreement 

[IRS, Rev. Proc. 

2014-13] 

[IRS, FATCA 

Online Registration 

System Overview] 

 

The term FFI agreement refers to the agreement to be entered into by foreign 

financial institutions (FFIs) with the IRS under FATCA to be treated as 

participating FFIs. Luxembourg Financial Institutions are in principle not required 

to enter into an FFI agreement with the IRS. An exception applies with respect to 

Luxembourg Financial Institutions operating one or more branches outside a 

jurisdiction that has signed an IGA with the United States. Additionally, a 

Reporting FI requesting renewal of a qualified intermediary (QI), a withholding 

partnership (WP), or a withholding trust (WT) Agreement is agreeing to the terms 

applicable to such renewed 2014 Model QI, WP, or WT Agreements.  

 

GIIN (Global 

Intermediary 

Identification 

Number) 

The term GIIN or Global Intermediary Identification Number means the 

identification number that is assigned by the IRS to a Financial Institution upon 

registration for purposes of identifying such entity to withholding agents.  

IGA 
(Intergovernmenta

l agreement) 

An agreement or arrangement between the United States of America or the U.S. 

Treasury and a foreign government or one or more agencies to implement 

FATCA. At this stage two models of the IGA have been developed: Model 1 and 

Model 2. 

The term Model 1 IGA means an agreement between the United States and a 

foreign government or one or more agencies thereof to implement FATCA 

through reporting by financial institutions to such foreign government or agency 

thereof, followed by automatic exchange of the reported information with the 

IRS. Luxembourg has enterred into a Model 1 IGA. 

The term Model 2 IGA means an agreement between the United States and a 
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foreign government or one or more agencies thereof to facilitate the 

implementation of FATCA through reporting by financial institutions directly to 

the IRS in accordance with the requirements of an FFI agreement, 

supplemented by the exchange of information between such foreign government 

or agency thereof and the IRS.  

Individual account 

[Annex I] 

The term individual account refers to an account held by one or more 

individuals. 

Investment Entity 

[Article 1(1)(j)] 

 

The term Investment Entity means any entity that primarily conducts as a 

business (or is managed by an entity that conducts as a business) one or more 

of the following activities or operations for or on behalf of a customer:  

 

(1) trading in money market instruments (cheques, bills, certificates of 

deposit, derivatives, etc.); foreign exchange; exchange, interest rate and 

index instruments; transferable securities; or commodity futures trading;  

(2) individual and collective portfolio management; or  

(3) otherwise investing, administering, or managing funds or money on 

behalf of other persons. 

This term shall be interpreted in a manner consistent with similar language set 

forth in the definition of “financial institution” in the Financial Action Task Force 

Recommendations. 

IRS Means the United States Internal Revenue Service. 

IRS FFI list 

 

The term IRS FFI list means the list to be published by the IRS that will contain 

the names and GIINs of all FFIs (including Reporting Luxembourg Financial 

Institutions) that have registered with the IRS for the purpose of FATCA. 

Luxembourg 

Financial 

Institution (Lux FI) 

[Article 1(1)(l)] 

The term Luxembourg Financial Institution means (i) any Financial Institution 

resident in Luxembourg, but excluding any branch of such Financial Institution 

that is located outside Luxembourg, and (ii) any branch of a Financial Institution 

not resident in Luxembourg, if such branch is located in Luxembourg. 

NFFE For te purpose of the Agreement, an “NFFE” (or “Non-financial foreign entity”) 

means any Non-U.S. Entity that is not an FFI as defined in relevant U.S. 
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[Annex I, (VI)(B)(2)] Treasury Regulations or is an Entity in subparagraph B(4)(j) of Annex I to the 

Agreement, and also includes any Non-U.S. Entity that is established in 

Luxembourg or another Partner Jurisdiction and that is not a Financial 

Institution. 

Non-Participating 

Financial 
Institution 

[Article 1(1)(r)] 

[Article 5(2)(b)] 

The term “Non-Participating Financial Institution” means an FI, which is neither a 

Participating FFI, nor a Deemed Compliant FFI, nor an Exempt Beneficial 

Owner. The definition includes a Luxembourg Financial Institution or other 

Partner Jurisdiction Financial Institution treated as a Non-participating Financial 

Institution pursuant to subparagraph 2(b) of Article 5 of the Luxembourg IGA or 

the corresponding provision in an agreement between the United States and a 

Partner Jurisdiction. Pursuant to subparagraph 2(b) of Article 5 of the 

Luxembourg IGA, a Non-participating Financial Institution is a Financial 

Institution that has not solved its non-compliance within a period of 18 months 

after notification of significant non-compliance is first provided. 

Non-Reporting 

(Luxembourg) 

Financial 

Institution 

[Article 1(1)(q)] 

The term “Non-Reporting Luxembourg Financial Institution” means any Financial 

Institution, or other Entity resident in Luxembourg that is described as such in 

Annex II to the Agreement or that otherwise qualifies as a deemed-compliant FFI 

or an exempt beneficial owner under relevant U.S. Treasury Regulations in 

effect on the date of signature of the Agreement.  

A comparable definition applies to Financial Institutions or other entities resident 

in Partner Jurisdictions by virtue of the applicable iGA. 

Non-U.S. Entity 

[Article 1(1)(hh)] 
The term Non-U.S. Entity means an Entity that is not a US Person.  

Partner 

Jurisdiction  

[Article 1(1)(e)] 

The term FATCA Partner means a jurisdiction that has in effect an IGA with the 

United States. The US Treasury is publishing a list identifying all Partner 

Jurisdictions. 
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Participating FFI 

[US Internal 

Revenue Code, 

section 1471] 

[Article 4(1)] 

 

For the purpose of relevant US Treasury Regulations, the term Participating FFI 

means a Financial Institution that has agreed to comply with the requirements of 

an FFI Agreement, including a Financial Institution described in a Model 2 IGA 

that has agreed to comply with the requirements of such an agreement. The 

term Participating FFI also includes a qualified intermediary branch of a 

Reporting U.S. Financial Institution, unless such branch is a Reporting Model 1 

FFI.  

 

Each Reporting Luxembourg Financial Institution shall be treated as complying 

with FATCA pursuant to article 4(1) of the Agreement. 

Passive NFFE 

[Annex I, (VI)(B)(3)] 

A “Passive NFFE” means any NFFE that is not (i) an Active NFFE, or (ii) a 

withholding foreign partnership or withholding foreign trust pursuant to relevant 

U.S. Treasury Regulations. 

Pre-existing 

account 

[Annex I, (VI)(B)(5)] 

The term pre-existing account means a Financial Account maintaind by a 

Reporting Financial Institution as of 30 June 2014. 

Pre-existing entity 

account 

[Annex I, (IV)] 

The term pre-existing entity account means a pre-existing account held by one 

or more entities. 

Pre-existing 
individual account 

[Annex I, (II)] 

The term pre-existing indiviudal account means a pre-existing account held by 

one or more individuals. 

Reporting 

Luxembourg 

Financial 

Institution  

[Article 1(1)(o)] 

The term “Reporting Luxembourg Financial Institution” means any Luxembourg 

Financial Institution that is not a Non-Reporting Financial Institution. 
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Specified 

Insurance 

Company 

 

[Article 1(1)(k)] 

 

The term Specified Insurance Company means any Entity that is an insurance 

company (or the holding company of an insurance company) that issues, or is 

obligated to make payments with respect to, a Cash Value Insurance Contract or 

an Annuity Contract. 

 

 

Specified US 

person 

 

[Article 1(1)(ff)] 

 

 

The term Specified U.S. Person means a U.S. Person, other than:  

 

i. a corporation the stock of which is regularly traded on one or more 

established securities markets; 

ii. any corporation that is a member of the same expanded affiliated group 

as a corporation described in clause (i) above; 

iii. the United States or any wholly owned agency or instrumentality thereof; 

iv. any State of the United States, any U.S. Territory, any political 

subdivision of any of the foregoing, or any wholly owned agency or 

instrumentality of any one or more of the foregoing;  

v. any organization exempt from taxation under section 501(a) of the U.S. 

Internal Revenue Code or an individual retirement plan as defined in 

section 7701(a)(37) of the U.S. Internal Revenue Code; 

vi. any bank as defined in section 581 of the U.S. Internal Revenue Code; 

vii. any real estate investment trust as defined in section 856 of the U.S. 

Internal Revenue Code; 

viii. any regulated investment company as defined in section 851 of the U.S. 

Internal Revenue Code or any entity registered with the U.S. Securities 

and Exchange Commission under the Investment Company Act of 1940 

(15 U.S.C 80a-64);  

ix. any common trust fund as defined in section 584(a) of the U.S. Internal 

Revenue Code;  

x. any trust that is exempt from tax under section 664(c) of the U.S. 

Internal Revenue Code or that is described in section 4947(a)(1) of the 

U.S. Internal Revenue Code; 

xi. a dealer in securities, commodities, or derivative financial instruments 

(including notional principal contracts, futures, forwards, and options) 

that is registered as such under the laws of the United States or any 

State; or 

xii. a broker as defined in section 6045(c) of the U.S. Internal Revenue 

Code 
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Sponsoring entity 

[Annex II, (IV)] 

 

The term sponsoring entity means an entity that registers with the IRS and 

agrees to perform the due diligence, withholding, and reporting obligations of 

one or more sponsored entities, to the extent permitted under Annex II to the 

Agreement. 

U.S. Person 

[Article 1(1)(ee)] 

 

 

The term US Person means a US citizen or resident individual, a partnership or 

a corporation organized in the United States or under the laws of the United 

States or any States thereof, a trust if (i) a court within the United States would 

have authority under applicable law to render orders or judgements concerning 

substantially all issues regarding administration of the trust, and (ii) one or more 

US persons have the authority to control all substantial decisions of the trust, or 

an estate of a decedent that is a citizen or resident of the United States. This 

definition shall be interpreted in accordance with the US Internal Revenue Code. 

 

U.S. Reportable 
account 

[Article 1(1)(cc)] 

 

 

For the purpose of the Agreement, the term US Reportable Account means a 

Financial Account maintained by a Reporting Lux FI and held by one or more 

Specified U.S. Persons or by a Non-U.S. Entity with one or more Controlling 

Persons that is a Specified U.S. Person. Notwithstanding the foregoing, an 

account shall not be treated as a U.S. Reportable Account if such account is not 

identified as a U.S. Reportable Account after application of the due diligence 

procedures in Annex I to the Agreement. 

 

U.S. indicia  

[Annex I, (II)(B)] 

 

 

With respect to individual accounts, the term U.S. indicia means the ensemble 

of items used to identify under Annex I to the Agreement an Account Holder as 

a U.S. Person:  

 

a) Unambiguous indication of a U.S. place of birth;  

b) Current U.S. mailing or residence address (including a U.S. post office 

box);  

c) Current U.S. telephone number;  

d) Standing instructions to transfer funds to an account maintained in the 

United States;  

e) Currently effective power of attorney or signatory authority granted to a 

person with a U.S. address; or 

f) An “in-care-of” or “hold mail” address that is the sole address the 

Reporting Financial Institution has on file for the Account Holder. In the 
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case of a Pre-existing Individual Account that is a Lower Value Account, 

an “in-care-of” address outside the United States or “hold mail” address 

shall not be treated as U.S. indicia. 

US Reportable 

Account 

[Article 1(1)(cc)] 

 

The term US Reportable Account means a Financial Account maintained by a 

Reporting Financial Institution and held by one or more Specified US Persons or 

by a Non-US Entity with or more Controlling Persons that is a Specified US 

Person. Notwithstanding the foregoing, an account shall not be treated as a US 

Reportable Account if such account is not identified as a US Reportable Account 

after application of the due diligence procedures in Annex I to the Agreement. 

(U.S.) Treasury Means the United States Department of the Treasury. 

 
  



no

Aggregate 
account balance 

> 1000 K $ (at 30/06/
2014)

Electronic record search (2) 
and/or 

paper record search (3)(4)

Guidance notes on the implementation of FATCA rules in Luxembourg

FATCA decision flow for Pre-existing Individual Account Holders

FATCA status = Specified US Person

US Reportable Account

De minimis 
applied

no
Aggregate 

account balance 
> 50 K $ (at 30/06/

2014)

yes

FATCA status = Out of scope > 1,000 K $ on 
31/12 of subsequent 

years 

Annual 
re-testing

no

no

US citizen or 
resident

Unambiguous 
indication of a US 
place of birth (3)

no

US mailing or 
residence address

One or more US 
telephone number

Standing instruction 
cash transfer to US-
maintained account

POA or signatory
granted to person with 

US address

«In-care-of» or 
«hold mail» address as 

sole address

no

no

no

yes

yes

no

yes

yes

- W9; or
- W8 or similar agreed form; and

valid identification; and
Loss of Nationality certificate (5)

- W9; or
- W8 or similar agreed form; and

valid identification; or   
official certificate of residence

yes

yes

yes

yes

- W9; or
- W8 or similar agreed form; or
- valid identification; or
- official certificate of residence

yes

Other 
non-US telephone 

number

no

yes

no

no

Valid documentation 
received by end of 
remediation period

FATCA status = Non-US Person

no

yes

Start classification (1)

no

Relationship Mgr has 
actual knowledge of 
Specified US Person

FOOTNOTES

1) Reporting Luxembourg Financial Institution that has previously obtained documentation from an Account Holder to establish the Account Holder's status as neither a U.S. citizen nor a U.S. resident in order to meet its obligations under a qualified intermediary, withholding foreign 
partnership, or withholding foreign trust agreement with the IRS, or to fulfill its obligations under chapter 61 of Title 26 of the United States Code, is not required to perform the electronic record search with respect to Lower Value Accounts or paper record search with respect to High Value 
Accounts.
(2) For account holders with an aggregate account balance of less than or equal to 1,000,000 $ at 30/06/2014 (Low Value accounts), Reporting Luxembourg Financial Institution is only required to perform an electronic record search
(3) For account holders with an aggregate account balance of more than 1,000,000 $ at 30/06/2014 (High Value accounts),  Reporting Luxembourg Financial Institution is not required to perform the paper record search in addition to the electronic record search if the Reporting Luxembourg 
Financial Institution’s electronically searchable information includes the following: 

a) The Account Holder’s nationality or residence status; 
b) The Account Holder’s residence address and mailing address currently on file with the Reporting Luxembourg Financial Institution; 
c) The Account Holder’s telephone number(s) currently on file, if any, with the Reporting Luxembourg Financial Institution; 
d) Whether there are standing instructions to transfer funds in the account to another account (including an account at another branch of the Reporting Luxembourg Financial Institution or another Financial Institution); 
e) Whether there is a current “in-care-of” address or “hold mail” address for the Account Holder; and 
f) Whether there is any power of attorney or signatory authorityfor the account

(4) For account holders with an aggregate account balance of less than or equal to 1,000,000 $ at 30/06/2014 (Low Value accounts) and no US indicia after initial electronic record search, Reporting Luxembourg Financial Institution is required to perform a paper record search if
- the aggregate account balance becomes more than 1,000,000 $ at 31/12 of any subsequent year
- the Relationship Manager does not have actual knowledge of Specified US Person
((5) Or reasonable explanation why US citizenship not acquired at birth

This document forms an integral part of the Guidance notes on FATCA prepared by ABBL and is subject to the same reservations and limitations. This is not a legal document. Neither ABBL nor any of its members who 
contributed to it can accept responsibility for any liability incurred or loss suffered as a consequence of relying on any matter published herein
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FOOTNOTES

(1) Verification of a GIIN is not required prior to 1 January 2015 with respect to payees that 
are reporting Model 1 FFIs
(2) If significant non-compliance with respect to a Partner Jurisdiction Reporting Financial 
Institution is established, and the non-compliance is not resolved within a period of 18 
months after notification of significant non-compliance is first provided, the United States 
shall treat the Partner Jurisdiction Reporting  Financial Institution as a Nonparticipating 
Financial Institution. To detect this change of status, Luxembourg Reporting Financial 
Institutions will have to perform a periodic GIIN verification.
(3) If an FFI is removed from the published IRS FFI list, the withholding agent
knows that such FFI is not a participating FFI or registered deemed-compliant
FFI on the earlier of the date that the withholding agent discovers that the FFI
has been removed from the list or the date that is one year from the date the FFI’s GIIN was 
actually removed from the list. To detect this change of status, Luxembourg Reporting 
Financial Institutions will have to perform a periodic GIIN verification.
(4) The applicable treatment should be confirmed in the first instance by the Luxembourg tax 
authorities
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