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Introduction  

 
This response has been prepared for the ABBL by the ABBL-ALFI Depositary Bank Forum1, a joint 
platform between ABBL and ALFI. The ABBL-ALFI Depositary Bank Forum welcomes the 
Commission’s Consultation on the UCITS Depositary function and on UCITS managers’ 
remuneration dated 14 December 2010 and would like to thank the European Commission for the 
opportunity to participate in this consultation. The ABBL endorse this response and in the rest of 
the document the reference will be to the Forum.  
 
Our comments should be read in conjunction with our submission in September 2009 on the 
UCITS Depositary consultation, as well as our relevant comments on the recent AIFMD Level 2 
consultation. 
 
The important role of Luxemburg for the UCITS industry, not only for cross-border EU but globally 
for international distribution, as well as the very widely spread geographical investments by 
Luxembourg UCTS, goes with the ABBL-ALFI Depositary Bank Forum’s commitment to support 
initiatives to strengthen the regulation and supervision of UCITS depositaries.  
 
UCITS and the applicable legal regimes have proven over the past two and a half decades that 
they are beneficial to the European economies. UCITS has also provided a solid underpinning for a 
well-regulated and well-managed industry. Investment limits, capital requirements, organisational 

                                            
1 The Luxembourg Bankers’ Association (ABBL) is the professional organisation representing the majority of 
banks and other financial intermediaries established in Luxembourg. Its purpose lies in defending and 
fostering the professional interests of its members. As such, it acts as the voice of the whole sector on various 
matters in both national and international organisations. 
 
The ABBL counts amongst its members’ universal banks, covered bonds issuing banks, public banks, other 
professionals of the financial sector (PSF), financial service providers and ancillary service providers to the 
financial industry. The ABBL-ALFI Depositary Bank Forum  represents most of the actors of the depositary 
institutions business of Luxembourg. 
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controls on asset segregation and safekeeping, disclosure obligations and oversight responsibilities 
of Depositaries introduced by the UCITS Directive 85/611-EC and its subsequent amendments 
have been important contributing factors to the success of the European UCITS industry and 
brand.  
 
The Depositary related provisions have been and are still the object of an intense debate. New 
legislative proposals in this area will certainly be some of the most difficult to draft in order to 
achieve an enhanced investor protection while at the same time avoiding negative impacts on the 
UCITS product and the fund industry in general. In so doing, the ABBL-ALFI Depositary Bank 
Forum believes that a number of points should be taken into due consideration by the Commission, 
which shall be outlined in the following pages. 
 
We consider it of utmost importance to heed the findings of the G20 regarding systemic risk and we 
welcome the Commission’s commitment to take coordinating steps across all financial services 
sectors to introduce consistent requirements and to extend its work to also cover managers of 
UCITS.  
 
The ABBL-ALFI Depositary Bank Forum welcomes the Commission’s earlier statements that the 
depositary function as defined in the UCITS Directive has worked well over the past 25 years and 
has proven a successful protection standard for the vast majority of instances. As the UCITS 
industry and the securities markets developed, the industry (including depositaries) adapted its 
constituent organisational and operating models accordingly, including adopting measures for 
appropriate investor protection. 
 
This evolution will without doubt continue, which in turn will foster a corresponding need for 
Depositaries to adapt with it. The danger of overly prescriptive and detailed regulations is that they 
inhibit adaptation over time. Principles-based regulations present a far better means of coping with 
as-yet unknown challenges of tomorrow.  
 
This is particularly true in the case of the Depositary’s oversight functions, where significant 
discrepancies remain among the legal systems of national regimes. Detailed transcription and 
implementation should therefore be left to the Member States and their regulatory authorities with 
the coordination of ESMA and EBA. 
 
We are particularly concerned by the various deviations from the AIFMD, notably with respect to 
“force majeure” as well as the delegation regimes. For reasons that will be outlined further below, 
we believe these deviations should be reconsidered in favour of harmonisation when drafting a 
Directive covering the duties and liabilities of a UCITS Depositary. 
 
Where the definition of the tasks of the Depositary are substantially the same under the AIFMD and 
UCITS there is little justification for inconsistencies that would have significant negative 
consequences for Depositaries in terms of investments, processes, operations, systems and risks. 
These inconsistencies inevitably would have negative consequences for the industry and, 
ultimately, investors. These consequences may be risks arising from greater regulatory confusion, 
which incentivises arbitrage, as well as costs. Moreover, different standards of care and liability 
across essentially the same services would require depositaries to forego the benefits of scale in 
order to differentiate between UCITS and AIFs across all processes and operations. Use of sub-
custodians in markets may become confused as settlement processes are separated. Net 
settlement via sub-custodians may no longer make sense in certain markets. Hence, we consider 
that consistency between the UCITS and AIFM Directives is of utmost importance regarding the 
Depositary duties and liabilities regime. In particular, we believe that the same terminology should 
be used in both Directives to describe equivalent concepts. 
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Moreover, we believe that it is essential to recognise that additional investor protection, however 
laudable, is not free. Absolute protection can be likened to insurance, with corresponding increased 
costs that ultimately would be borne by asset management firms and/or investors. This increased 
cost would need to be taken into account by investment managers as it would have an impact on 
portfolio investment choices as well as on the investment market.  
 
We are especially concerned about the statement that investment funds should only be subject to 
market risk, and that all other risks should be ‘insured’. This is at odds with what we consider the 
fundamental concept of investment as it is understood throughout the world. It has never been the 
case that investors, either individually or by participating in collective investment undertakings, in 
with the expectation that they are insulated from any risks other than market risk. The reason for 
this is because such a concept is unaffordable in reality. Investment managers understand the 
fundamental concept that return on investment involves risk, and that risk can arise any number of 
ways. For example, emerging markets investments are premised on potentially higher returns 
precisely because of the higher risks involved.  These risks may (and often do) include market 
infrastructure risk, sovereign risk, and other risks that may have little to do with the performance of 
a particular issuer. This is the reason why extensive risk disclosures are made (and should be 
made) to investors under the basic proposition that different investment strategies carry varying 
consequences and risks relating to the types of investments, the maturity of the markets in which 
they are traded and other factors (e.g., registration of securities in certain markets may be less 
robust than is the norm, carrying a risk of loss of the securities).   
 
The world over has dealt with these risks through proper diversification and careful planning. 
Investment advisers and consultants have built entire industries advising investors how to do this. 
The idea that investment funds should be “insured” except for market risk would up-end the 
structures of various industries, it would reallocate responsibility for risk-taking by allowing 
investors – or their advisers – to abdicate responsibility for the consequences of the decisions to 
invest (except for market risk), and would concentrate the risks in small group of global custodians. 
The resulting increase in systemic risk arising from this concentration would be massive. 
 
Moreover, such an approach would not take into account the wide-spread disruption to the markets 
and a much larger group of stakeholders beyond investors: bank depositors would be exposed to 
increased risks if depositary balance sheets are themselves exposed to such increased risk. If the 
burden of risk to banks (which themselves or via their subsidiaries act as Depositaries) makes it 
more likely that they will fail it will become correspondingly more likely that taxpayers will be asked 
to fund shortfalls where Depositaries are unable to. 
 
We believe it is clear that where depositaries are held liable for investment losses in all 
circumstances makes Depositaries insurers for risks beyond their control and could engender 
systemic risk. The Depositary provisions, if drafted insensitively, would have various unintended 
effects: following a major financial institution collapse, they will make it more difficult for markets to 
re-stabilise, and the size of obligations imposed could threaten the viability of Depositaries. 
Moreover, an excessively high and exclusive concentration of the risk burden and liability on the 
UCITS Depositary might lead the market to conclude that credit institutions providing depositary 
and asset services may distort incentives and market behaviour with potentially detrimental effects 
on systemic stability. 
 
Therefore, we believe it is critically important that an in-depth impact assessment be conducted in 
order to analyse the envisaged measures and the increased cost (including cost of capital) of 
additional protection. 
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The ABBL-ALFI Depositary Bank Forum welcomes the opportunity to comment on the EU 
commission consultation on UCITS’s managers’ remuneration. We support the overall purpose of 
the consultation paper that remuneration structures with financial institutions are aligned to a clear 
and common set of principles to protect against excessive risk taking behaviour by individuals 
which could give rise to wider financial instability. However, asset managers or UCIT companies 
are not banks: the nature of the risks that asset managers take in their core businesses are 
fundamentally different from those assumed by banks and credit institutions. This seems to be 
reflected in the CEBS guidance – relating solely to credit institutions - on remuneration. Against 
this, it should be envisaged that when amending the UCITS directive, the specificities of the asset 
management sector need to be taken into account so as to ensure the effectiveness of the sound 
remuneration policy applied to UCITS managers.  
 
In a related topic, the Investor Compensation Schemes Directive (“ICSD”), we consider that priority 
should be given to the fact that UCITS are heavily regulated financial products that already provide 
a high level of protection to their unit holders. With the present consultation on depositaries the 
regime will further increase the level of investor protection through a clarification of depositaries 
functions and liabilities. For those reasons, the situation of a UCITS unit holder is not comparable 
to that of an investor directly invested in financial instruments. The ABBL-ALFI Depositary Bank 
Forum does therefore not believe it is necessary to extend the scope of the ICSD to UCITS unit 
holders. The increased cost of an ICSD would be, moreover, prohibitive. 
 
The ABBL-ALFI Depositary Bank Forum looks forward to engaging in further consultations on these 
topics and remains ready to provide additional information or to facilitate discussions with industry 
specialists as required. 
 
 
1. UCITS DEPOSITARIES 
 
A. Depositary’s duties 
 
1. Safe-keeping 
 
Box 1  
 
It is necessary to define what activities and responsibilities are related to the notion of "safe-
keeping" of assets.  
 
 
We welcome the Commission’s proposal to define what activities and responsibilities are related to 
the notion of "safe-keeping" of assets. Furthermore, we believe that it is of utmost importance to 
clarify the notion of "safe-keeping" of assets and to make it consistent with the approach taken in 
the AIFMD in order to achieve a common understanding of this concept across Europe. 
 
In the current environment, the ownership and/or entitlement of assets is, in most cases, 
maintained via “book entry systems”, through a complex chain of intermediaries including Central 
Securities Depositaries (“CSD”). Other parties may be directly appointed by the fund or the 
management company on behalf of the fund, who are not necessarily members of the appointed 
sub-custodian network of the Depositary (e.g. third party collateral managers or lending agents). 
Where these are trading counterparties and are not selected by the Depositary, it is appropriate to 
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expect the Depositary to undertake oversight duties over such assets, rather than perform 
safekeeping duties. 
 
The notion of “safe-keeping” is first and foremost intimately linked to the nature of the assets in 
which a UCITS can invest, and therefore the future UCITS Directive and any implementing 
measures should take into account the specificities of the various financial instruments and be 
made consistent with the forthcoming AIFMD and its implementing measures.    

In the context of the safe-keeping, it is crucial to take into consideration the following list of 
parameters/circumstances, by no mean exhaustive, that will ultimately impact the level of 
responsibilities between the Depositary versus other stakeholders: 

- Settlement system rules 
- Market infrastructure deficiencies 
- Local market conditions 
- Appointment of counterparties by the fund or the management company on behalf of the 

fund 
- Investment decisions of the fund or the management company on behalf of the fund 

 
The above mentioned parameters/circumstances, which are not reasonably within the control of the 
Depositary, could potentially lead to loss of financial instruments for which the Depositary should 
not be held responsible.  
 
 
Box 2  
 
It is envisaged to complete articles 22 and 32 of the UCITS Directive, in a way which is consistent 
with the approach in the AIFM Directive, in order to:  
 
- Distinguish safekeeping duties between (1) custody duties relating to financial instruments (such 
as securities) that can be held in custody by the depositary and (2) asset monitoring duties relating 
to the remaining types of assets. A reference to the custody of physical assets, such as real estate 
or commodities, is not necessary because such assets are currently not eligible for holding within a 
UCITS portfolio; 
 
- Supplement the requirements on custody duties with a segregation requirement, so that any 
financial instruments on the depositary's book held for a UCITS can be distinguished from the 
depositary's own assets and at all times be identified as belonging to that UCITS; such a 
requirement would confer an additional layer of protection for investors should the depositary 
default;  
 
- Equip the depositary with a view over all the assets of the UCITS, cash included. The directive 
should more explicitly make clear that no cash account associated with the funds' transactions can 
be opened outside of the depositary's acknowledgement, with a view to avoiding the possibility of 
fraudulent cash transfers;  
 
- Introduce new implementing measures in the mentioned Articles defining detailed conditions for 
performing depositary monitoring and custody functions, including (i) the type of financial 
instruments that shall be included in the scope of the depositary's custody duties; (ii) the conditions 
under which the depositary may exercise its custody duties over financial instruments registered 
with a central security depositary; and (iii) the conditions under which the depositary shall monitor 
financial instruments issued in a nominative form and registered with an issuer or a registrar.  
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We welcome an alignment between the AIFMD and UCITS regarding the depositary regime. 
Moreover, we broadly agree with the approach suggested by the Commission described under box 
2, to which we would like to add the following observations. 
 
Please refer to our response to box 1 concerning the intermediated securities holding chain. In the 
normal course of investment activities, some assets can be physically safe-kept by the Depositary, 
some are held by the depositary via intermediated book-entry systems with appointed sub-
custodians and Central Securities Depositaries, and others are held by other parties such as 
registrars, brokers or collateral agents. The three main subjects outlined in Box 2 are addressed 
separately in the following three paragraphs 
 

- distinction between custody duties and monitoring duties 
 
We concur and support the Commission’s approach taken in the AIFMD to distinguish clearly 
between financial instruments that can normally be registered in a book-entry securities account 
(financial assets that can be held in custody) and financial instruments that can only be monitored 
through position-recording (other assets). 
 
As the Directive does not further define the notion of safekeeping our interpretation is that safe-
keeping of the assets of the fund means in case of financial instruments that can be held in custody 
(the depositary holds the title of the assets when they are transferable instruments such as shares) 
that the depositary holds directly or indirectly the financial instrument itself or via a sub-delegation 
or (in the case of CSDs or ICSDs) participation arrangement. In case of “other assets”, such as 
contracts, the safekeeping function should be understood as an obligation of monitoring. 
 
By definition, the key legal distinction which might determine which financial instruments are 
capable of being “held in custody” ("Standard Assets") versus those that "cannot be held in 
custody"("Non-Standard Assets") might depend on whether the Depositary:  

(i) holds the financial instrument itself or via a sub-delegation or (in the case of CSDs or 
ICSDs) participation arrangement, versus  

(ii) the financial instrument is a contract right or is reflected on books and records of some 
third party not appointed by the Depositary directly or via one of its sub-delegates. 

Financial instruments falling within category (i) are often referred to on the continent as transferable 
securities which take the form of either nominative or bearer instruments. Most securities are now 
in dematerialized form and settled by book entry, including bearer securities. Financial instruments 
falling within category (ii) would include exchange traded derivatives and OTC instruments (e.g. 
derivatives, time deposits, money markets funds), collateral (e.g. cash, securities) transferred to 
counterparties pursuant to investment activities and fund units or shares not available for trading on 
regulated markets (in which case the transfer agent, who is the agent of the issuer and not of the 
Depositary or any of its sub-delegates, reflects ownership interests).  

Financial instruments, which, either by their nature cannot be held in custody or as a result of the 
investment process from the fund or the management company on behalf of the fund are held 
pursuant to counterparty trading relationships outside the Depositary’s network (e.g. third party 
collateral management or lending program), should therefore be considered as falling under the 
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Depositary’s oversight role rather than that of safekeeping. Therefore, the depositary should only 
have a monitoring obligation.   
 
We consider that the Commission should establish in detail the content of the monitoring function 
over “non-standard assets”. The Depositary must clearly play a role in the supervision and 
monitoring of third parties appointed by the UCITS or its investment manager in connection with 
other assets (non-standard assets) placed with or dependent on such third parties. The Depositary 
must also ensure that adequate processes and procedures are in place with which the third parties 
would be expected to comply. If the level of information received from such third parties – from the 
beginning or during the course of business - does not permit the Depositary to discharge its 
oversight duties, the Depositary should have the power to refuse or terminate their appointment.  
 

- Segregation requirement 
 
We strongly support the proposed requirement to segregate the assets held in the depositary’s 
books as it will provide an additional layer of protection to UCITS and their unit-holders in case of 
insolvency. The segregation of depositaries’ own assets from customer assets is not a new 
requirement for Luxembourg Depositaries: this has been a legal obligation since 2001 and was 
further strengthened by the « MiFID law ». However, any requirement should take into account the 
legal and operational realities in the way assets are currently held in the international custodian and 
intermediated systems. It should, in particular, be recognised that full segregation of assets on a 
client-by-client basis cannot always be ensured throughout the custody chain below the Depositary 
level (both for operational and legal reason). At sub-custodian level, the segregation requirement 
should therefore be construed as an obligation to segregate the sub-custodian’s own assets from 
assets held on behalf of its clients. The contemplated segregation relates to the custody function, 
but should not prevent Depositaries and their sub-custodians from using omnibus and nostro 
account arrangements which are widely in use today. Whilst the segregation requirement certainly 
helps to facilitate the oversight duty of the Depositary, it is not, however, a panacea insofar as local 
laws or market infrastructure in certain foreign jurisdictions may not always provide for such 
segregation.  
 

- Equip the depositary with a view over all the assets of the UCITS, cash included 
 
We support the Commission’s proposal to give the depositary a complete overview over all the 
assets of the UCITS, including the cash. However, the reference made to the fact that cash 
accounts cannot be opened outside of the Depositary’s acknowledgement should not be 
interpreted as giving the Depositary the right (or the obligation) to interfere in investment decisions 
(such as the choice of counterparties) which are of the exclusive responsibility of the UCITS’s 
management company. Therefore, the Depositary’s oversight of all the assets of the UCITS, cash 
included, as well as the implications of the acknowledgment and/or objection by the Depositary of a 
cash correspondent appointed by the board of directors of the management or investment 
company, should be made explicitly clear.  
 
Finally, the ABBL-ALFI Depositary Bank Forum looks forward to advising ESMA on more detailed 
level 2 implementing measures. 
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 2. Oversight functions 
 
Box 3  
 
It is envisaged to achieve a higher degree of consistency in the oversight duties to be performed by 
UCITS depositaries: the oversight duties related to UCITS with a corporate form should be aligned 
with those to be performed in respect to UCITS with a common fund form (article 22).  
 
 
 
We support the Commission’s proposal to align the oversight duties of the Depositary related to 
corporate type UCITS on those to be performed in respect of UCITS of the contractual type.  
However, it should be noted that the distinctions between oversight duties imposed for corporate 
and common fund forms have been part of the UCITS framework since the introduction of the 
UCITS Directive in 1985, based on specific legal considerations related to the different rights and 
avenues of action of shareholders and unit-holders.  
 
Moreover, we expect an increase of costs for UCITS taking a corporate form and implementation 
constraints associated with the proposed harmonisation of oversight duties.  
 
 
Box 4  
 
It is envisaged to introduce implementing measures that will clarify further the scope of each 
listed supervisory duty, for example the methodology to be used for the calculation of the Net 
Asset Value of the UCITS.  
 
 
 
The ABBL-ALFI Depositary Bank Forum welcomes the proposal to introduce implementing 
measures with regard to oversight duties which will ultimately result in a harmonisation of duties 
across the European Member States. We believe, however, that such measures should be 
principle-based and should not add new, different or additional standards or requirements.   
 
Oversight by the Depositary should not mean duplication of efforts already undertaken by the 
manager but should instead operate to ensure that the UCITS is managed in accordance with the 
regulations and the UCITS’ constitutive documents, governing law and market practice. We do not 
consider re-performance by the Depositary of the same tasks performed by another responsible 
party in the UCITS value chain, to meaningfully increase investor protection. The example cited of 
proposing defining standards for NAV calculation is, in our view, entirely inappropriate in the 
context of depositary oversight duties as this is the responsibility of the management company. 
 
The proposal to introduce implementing measures that will clarify further the scope of each listed 
supervisory duty is welcomed. For the same duties in principle, the fund industry will suffer 
increased costs and complexity – and likely risk - if the AIFMD and UCITS regimes are to be 
subject to entirely different regimes. 
 
Finally, the ABBL-ALFI Depositary Bank Forum looks forward to advising ESMA on more detailed 
level 2 implementing measures for principles-based listed supervisory duties with regard to pre-
trade and post-trade compliance checks by the Depositary. 
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3. Delegation of the Depositary’s tasks 
 
Box 5  
 
It is envisaged to restrict more explicitly the delegation of the depositary task to the 
safekeeping duties and that the conditions and requirements upon which a UCITS depositary 
may entrust its safekeeping duties to a third party should be aligned with those under the 
AIFM Directive.  
 
It is also envisaged to require additional information for UCITS investors be published (for 
example in the prospectus) where a network of sub-custodians is to be used. Such information 
would specify the risk that such a sub-depositary network might fail or default, and how this 
risk can be dealt with.  
 
Finally, implementing measures are envisaged in order to detail the depositary's initial and on 
going due diligence duties, including those that apply to the selection and appointment of a 
sub-custodian.  
 
 
 
We generally concur that it would be helpful to clarify the conditions related to the delegation of 
safekeeping duties. The three themes outlined in Box 5 are addressed separately in the 
following three paragraphs:  
 
- Delegation of the Depositary’s tasks - alignment with the AIFMD  

The fundamental premise is that the party that appoints the delegate must select the delegate with 
due care and prudence on the basis of a due diligence, in accordance with best practice in relation 
to the relevant jurisdiction. We do not see a material difference between the duties in this respect 
between a depositary under the AIFMD and under UCITS. The rules applying to delegation of 
safekeeping duties by UCITS Depositaries should therefore be aligned to the terms used in the 
AIFMD.  

Likewise, the future UCITS directive should clarify, as does the AIFMD that the use of clearing and 
settlement systems is not considered as a delegation and is therefore out of scope of delegation 
rules. This being said, there is no need for the relevant rules to be more far-reaching than the rules 
under the AIFMD. 

Indeed it is a recognised fact that delegation is not a convenience for Depositaries but primarily a 
function of necessity because UCITS platforms invest worldwide and in different time zones across 
the globe. Delegation is industry-wide standard; without the use of local sub-custodians for 
investments by UCITS, Depositaries would not be in a position to offer asset servicing and perform 
their duties. 

Already the AIFMD rules on delegation may create certain tensions but additional restrictions would 
jeopardize the ability of UCITS platforms to invest worldwide with detrimental consequences 
especially for investors who cannot access AIF-type structures. 

- Additional information to be published 

We welcome proper risk disclosure in the prospectus of the UCITS. Although not all risks inherent 
in the use of a network of sub-custodians can be fully mitigated, investors should be made aware of 
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the risks at some level so that they are in the position to assess the risks relating to their 
investments. 

Such risk warnings should be generic as opposed to (e.g.) disclosing the identity of the members of 
the sub-custody network, which would not add any benefit and would not be practical since 
depositaries replace sub-custodians as necessary (and should be left unconstrained to do so) and 
cannot be expected to update lists in all disclosure documents across all funds. 

Disclosure is already required under the provisions of article 10 of the AIFMD. The same rule 
should apply to UCITS. To ensure proper and accurate disclosure of information, it is important to 
set forth explicit requirements for the management company to obtain the validation by the 
Depositary of such disclosures. 

 

- Implementing measures – due diligence 

We believe that delegation by the Depositary of safekeeping tasks to sub-custodians should be 
subject to the same principles-based due diligence requirements as those stated in article 21-10 (c) 
and (d) of the AIFMD, namely that the Depositary :  

• has exercised all due skill, care and diligence in the selection and the appointment of any 
third party to whom it wants to delegate parts of its tasks, and shall keep exercising all due 
skill, care and diligence in the periodic review and ongoing monitoring of any third party to 
whom it has delegated parts of its tasks and of the arrangements of the third party in 
respect of the matters delegated to it; and that  

• it has ensured that the third party fulfils certain conditions (conditions listed under in points 
(i) to (vi) to article 21-10 (d) of the AIFMD) and on an ongoing basis ensures that it will 
remain able to fulfil such conditions during the performance of the tasks delegated to it. 

 
 
B. UCITS depositary liability regime 
 
1. Improper performance 
 
Box 6  
 
It is envisaged that the depositary liability regime might be clarified in case of a UCITS suffering 
losses as a result of a depositary's negligence or intentional failure to perform its duties.  
 
 
 
We share the Commission’s view and believe that certain clarifications may be helpful. Moreover, 
we support the Commission’s proposal to align the terminology used by UCITS to that of the 
AIFMD. By general comment we would like to express our concerns about the implementation and 
future interpretation of new specific liability standards, because civil/contractual liability regimes are 
different in each country and are not being harmonized for the time being. 
 
Finally, we believe that further work needs to be done to clarify the appropriate standard of 
negligence to be applied when determining whether or not a depositary should be liable or not for 
the performance (or non-performance) of its duties.  
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2. UCITS Depositary specific liability in case of loss of assets 
 
Box 7  
 
It is envisaged to clarify the UCITS depositary liability regime in case of loss of assets. 
Accordingly, the UCITS depositary shall be under the obligation to return the financial 
instruments of the identical type or of the corresponding amount to the UCITS. No further 
discharge of liability in case of loss of assets is envisaged, except in case of force majeure. 
Implementing measures should be introduced, as necessary, to clarify all necessary 
underlying technical aspects, for example to identify the circumstances under which assets 
may be lost.  
 
 
 
The AIFMD already provides a set of rules and we believe these should not be further narrowed in 
respect of UCITS Depositaries, as this would confer upon the latter a role of insurance provider. 
For the sake of consistency with the terminology used in the AIFMD, we consider that the notion of 
“force majeure” used by the Commission for UCITS should be abandoned in favour of the notion of 
“external events beyond reasonable control”. This concept has been preferred as for more 
appropriate “force majeure”. 

In this connection, we believe it is self-evident that the meaning of “financial instrument” in this 
context must be aligned with how the term is applied in the AIFMD.  We believe the same 
consistency is also essential in the case of the meaning of “loss”. 
 
Finally, we support the Commission’s proposal to introduce implementing measures to clarify all 
necessary underlying technical aspects and, in particular, the conditions under which assets shall 
be considered as lost and what is to be understood by external events beyond reasonable control, 
the consequences of which would have been unavoidable despite all reasonable efforts to the 
contrary. 
 
3. The scope of the UCITS depositary liability when assets are 
lost by a sub custodian 
 
Box 8  
 
As already provided under art. 22 and art. 32 of the UCITS directive, it is envisaged to maintain the 
rule according to which the depositary's liability is not affected if it has entrusted to a third party all 
or some of its safekeeping tasks. As a result, the depositary faces the same level of liability, should 
the UCITS assets be lost by a sub-custodian. Moreover, it is envisaged that the legislative proposal 
should clarify the fact that if assets are lost, the UCITS depositary liability regime has the general 
obligation to return the financial instruments of the identical type or of the corresponding amount to 
the UCITS with no delay.  
 
As mentioned above, no further discharge of liability (either regulatory or contractual) in case of 
loss of assets by a sub custodian shall be envisaged, except in case of "force majeure".  
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First and foremost, we welcome the re-affirmation of the principle already contained in the UCITS 
Directive according to which the Depositary’s liability is not affected if it has entrusted to a third 
party all or some of its safe-keeping functions. The rules in the AIFMD cover this subject-matter 
and consequently alignment with such rules is recommended. 
 
This consideration applies pointedly where the Depositary seeks to discharge itself from liability for 
the return of financial instruments “without undue delay” (as opposed to “no delay” as suggested 
above), the definition of “loss” and the application of the exculpation from liability for “external 
events beyond reasonable control”, the consequences of which would have been unavoidable 
despite all reasonable efforts to the contrary”.  
 
Moreover, we believe that the contractual discharge of liability which is foreseen under the AIFMD 
is appropriate and should therefore be re-used for UCITS. The functions of a Depositary under the 
AIFMD and under UCITS are essentially the same and hence alignment is sensible.  
 
A more restrictive approach would, as described above in the introductory section of this paper, 
transform the Depositary into an “insurer” with the consequences of systemic risk and/or severe 
limitations in terms of the geographic spread for the distribution of UCITS as well as for the 
investments made by UCITS.  
 
 
4. Burden of the Proof 
 
Box 9  
 
It is envisaged to clarify that the depositary should carry the burden of demonstrating that it 
has duly performed its duties.  
 
 
We support the Commission’s proposal that the Depositary should carry the burden of evidencing 
that it has duly performed its duties provided that it is linked to a clear description of its functions 
and duties. An Alignment with the AIFMD has certain advantages, notably in terms of consistency 
and avoidance of the disadvantages of two concurrent and not entirely consistent systems. 
 
However, we wish to point out that a reverse burden of proof is an unusual requirement, which is 
contrary to the legal principles applicable in most Member States. The ABBL-ALFI Depositary Bank 
Forum believes that the introduction of such a provision could potentially promote opportunistic 
litigation, which would in turn increase costs. A reversal of the burden of proof in this context is not 
necessary, as the burden of proving that a depositary has been at fault in causing a loss is not 
onerous.  
 
In this context we add that while the Depositary may – generally speaking – be better placed to 
produce to a court certain documents and similar evidence than (e.g.) the investment company or 
an investor, there is a need to prevent frivolous claims and consequently any requirement to 
produce evidence must remain reasonable and proportionate.  
 
Finally, we believe that further work needs to be done to clarify the appropriate standard of 
negligence to be adopted when determining whether or not a depositary should be made liable or 
not for the performance (or non-performance) of its duties. 
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5. Rights of UCITS holders action against the UCITS depositary 
 
Box 10  
 
It is suggested to align the rights of UCITS investors, so that both share- and unit-holders are 
able to invoke claims relating to the liabilities of depositaries, either directly or indirectly 
(through the management company), depending on the legal nature of the relationship 
between the depositary, the management company and the unit-holders.  
 
Finally, implementing measures should also be introduced in order to encourage a high 
degree of harmonisation, for example to detail the conditions and procedures under which 
shareholders may directly use their rights towards a UCITS depositary.  
 
 
 
We agree that, in principle, the rights of both share-and unit-holders should be aligned regarding 
claims relating to the liability of depositaries. 
 
 
- Alignment of the rights of UCITS investors  

The possibility to bring direct claims does not seem to be provided for in the Securities Law 
Directive and hence we are concerned about different treatment under UCITS.  

Indeed a situation where multiple investors could bring claims before the national courts of the 
investors under national laws must be avoided. It is – for obvious reasons of legal certainty, 
prevention of conflicts and unequal treatment, reduction of cost and manageability of claims 
against the Depositary - beneficial for all the relevant persons that it is clarified that claims must be 
made within the domicile and under the law governing the relevant UCITS, keeping also in mind 
that action against the Depositary should be initiated by the management company and, only in 
case of failure by the latter to do so, by investors directly. 
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C Eligibility criteria 
 
1. Eligibility criteria 
 
Box 11  
 
It is suggested to introduce an exhaustive list of entities that should be eligible to act as UCITS 
depositories, aligned with the AIFM Directive list. Such a list should include: credit institutions, 
authorised MIFID firms which also provide the ancillary service of safe-keeping and 
administration of financial instruments, and existing UCITS depositary institutions (by means 
of a grandfathering clause).  
 
 
 
An alignment with the AIFM Directive in this respect is considered helpful and necessary. 
 
The general approach should be that only institutions subject to capital and regulatory 
requirements (equivalent to that of MIFID credit institutions) may act as UCITS Depositaries.  
 
Specific additional capital requirements for carrying out custody activities or other related UCITS 
Depositary functions are, however, considered as too restrictive. 
 
 
2. Location of the depositary (passport issue) 
 
Box 12  
 
It is envisaged that a provision is introduced into the UCITS Directive creating a commitment 
to assess and re-examine the need to address depositary passport issues, to be undertaken a 
few years after the new UCITS depositary framework has come into force.  
 
 
 
We agree with the Commission’s proposal that the issue of a UCITS Depositary passport should 
only be discussed at a later stage. Hitherto there is no practical experience with respect to the 
management company passport under UCITS IV and the various implications with respect to 
orderly operations and regulatory supervision of undertakings for collective investment. 
Implementing at this stage a Depositary passport by allowing a Depositary to be located in 
jurisdiction other than a corresponding UCITS (with the management company possibly being in 
yet another jurisdiction) would add additional layers of complexity with possible detrimental 
consequences globally for the industry and for the brand.  
 
Consequently this topic is not yet ready to be addressed.  
 
This being said, we envision that little would be gained in terms of investor protection in this context 
where the potential economic benefits (economies of scale) may in view of additional operational 
requirements be limited or even absent. 
 



 

 15/19 

 
D. Supervision issue 
 
1. Supervision by national regulators 
 
Box 13  
 
Differences between national supervisors' scope of competencies lead to an uneven 
supervisory framework, suggesting that such competences might be better harmonised. In the 
Commission's view, this remains a key issue to be addressed in order to fully achieve due 
levels of harmonisation in practice for the depositary function at the Community level.  
 
 
 
The object of this consultation is to harmonize the different levels of investor protection through the 
alignment of tasks that are expected to be performed by Depositaries of UCITS.  
 
We understand that this cannot succeed without a level of harmonization of the national 
supervisors’ scope of competencies.  
 
This being said, the full harmonization with respect to implementation of sanctions across Europe 
seems difficult to achieve considering discrepancies between Member States due to differences in 
the court systems and court procedures.  
 
 
2. Supervision by auditors 
 
Box 14  
 
The introduction of a requirement for an annual certification of the assets held in custody by 
the depositary would clarify the true existence of such entrusted assets. This annual 
certification could be performed by the depositary's auditors. Details related to any such 
requirement might need to be further defined in implementing measures or technical 
standards as appropriate.  
 
 
 
We do not see a need or a material advantage of such additional audit type rules. Credit institutions 
acting as UCITS Depositaries are regulated and supervised entities and are therefore subject to 
prudential rules and regular audit reviews. The Depositary function is reserved in Luxembourg to 
credit institutions. 
 
We share the Commission’s view that Depositaries are already today sufficiently audited under 
their local banking regulation. The Depositary is currently subject to reviews by independent and 
publicly registered and supervised auditors. Therefore, we do not see any value added by 
additional audit or similar requirements.  
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E. Other issues 
 
1. Derogation from the obligation of UCITS to appoint a 
depositary 
 
Box 15  
 
It is suggested to delete articles 32 (4) and 32 (5) of the UCITS Directive n°2009/65/EC.  
 
 
 
We agree that all UCITS investors should expect an equivalent level of protection through the 
appointment of a Depositary whether the UCITS is incorporated in the form of an investment 
company or not. As a consequence, the ABBL-ALFI Depositary Bank Forum agrees with the 
Commission’s proposal to delete Articles 32 (4) and 32 (5) which provide an option for an 
investment company not to appoint a Depositary under certain circumstances.    
 
 
2. Single depositary rule 
 
Box 16  
 
It is suggested that the requirement for a single depositary per UCITS should be clarified 
(without prejudice to Article 113(2) of the UCITS Directive n°2009/65/EC).  
 
 
 
We agree with the Commission's proposal. In Luxembourg, the admission to the activity of acting 
as Depositary for a UCITS is exclusively limited to a single Depositary incorporated under 
Luxembourg Law or Luxembourg branches of credit institutions established in an EU Member 
State. 
 
As described in Box 11, the single Depositary must be an entity set out in the list of entities eligible 
to act as UCITS depositaries and - in our view – eligibility should be restricted to institutions that 
are subject to capital and regulatory requirements equivalent to those contained in MIFID for credit 
institutions.  
 
 
3. Organisational requirements and rules of conduct 
 
Box 17  
 
It is suggested to:  
 
- Introduce for UCITS depositaries similar rules of conduct as in the AIFM Directive, in 

addition to the already existing rules stated in the article 22 and 32 of the UCITS Directive;  
 
- Introduce implementing measures in order to encourage a higher degree of harmonisation 

and consistency between the organisational requirements applicable to all functions of the 
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UCITS depositary (safekeeping as well as oversight) and, where appropriate, the existing 
MiFID requirements. 

 
 
 
The ABBL-ALFI Depositary Bank Forum welcomes the Commission’s proposal to introduce for 
UCITS depositaries similar rules of conduct as in the AIFMD. We also support the introduction of 
implementing measures aiming at harmonising the organisational requirements of UCITS 
depositaries. 
 
Nevertheless, we consider that the rules of conduct for UCITS Depositaries should not prevent the 
Depositary from providing ancillary services to the UCITS, such as stock lending and foreign 
exchange services. 
 
 
4. Exchange of information with competent authorities 
 
Box 18  
 
It is suggested to amend existing requirements concerning the disclose of information to the 
competent authorities, on their request, in such a way that any information, obtained by a 
depositary while carrying out its duties, should be made available to its competent authorities 
if such information may be necessary for these authorities.  
 
Implementing measures should also be introduced in order to, for example to detail the 
conditions and procedures under which UCITS depositaries shall exchange information with 
their supervisors.  
 
 
 
We agree that the wording in the current UCITS directive should be amended so that information 
requests are no longer limited to information necessary to supervise compliance of the UCITS with 
the Directive but permit broader information requests which the competent authority may deem 
reasonably required. 
 
The conditions and procedures under which the UCITS Depositaries shall exchange information 
with their supervisors must, of course, be established by the Commission and introduced in a 
homogeneous way across the EU Member States.  
 
To enable the Depositary to comply with the new enlarged information and disclosure 
requirements, it should as well be stipulated that the management company, the investment 
company or any of their delegates shall be obliged to deliver to the Depositary upon simple 
demand all relevant information so requested. 
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5. The contract between the depositary and the UCITS manager 
 
Box 19  
 
It is suggested that the requirements set out in Article 23(5) and Article 33(5) of the UCITS 
Directive and their corresponding implementing measures should also apply to a situation 
where the management company home Member State is also a UCITS home Member State.  
 
It appears opportune to require the UCITS depositary to follow conduct of business rules 
which would oblige a depositary to act honestly, fairly, professionally, independently and in the 
interest of the UCITS and investors of the UCITS. Furthermore, the depositary should be 
required to establish appropriate policy for identification, management, monitoring and 
disclosure of the conflict of interests which may arise when a depositary carries out activities 
with regard to the UCITS.  
 
 
 
We agree that it is appropriate that the requirements set out in Article 23(5) and Article 33(5) of the 
UCITS Directive should apply as well in a situation where the management company home 
Member State is also the UCITS Member State. 
 
We further agree that the transparency for investors should be enhanced where potential conflicts 
of interest arise in the organisation of the Depositary, particularly where the asset manager and the 
Depositary belong to the same group. Such conflicts should be properly disclosed (e.g. in the 
prospectus of the UCITS).  
 
The ABBL-ALFI Depositary Bank Forum understands the term "UCITS manager" to be referring to 
the UCITS management company, in line with the terminology used in the UCITS Directive. 
 
 
**** 
 
Beyond these proposals, do you consider that any additional measures, other than 
those set out in this Consultation Paper, should be introduced, to reflect (i) the 
specificities of the UCITS depositary function and (ii) the objective of maintaining a 
high level of investors' confidence? Please support any proposals with supporting 
explanations and evidence and objective data where relevant.  
 
Evidence is particularly sought as to whether similar approaches or processes to the 
ones described in this document in box 1 to 5 and box 11 to 18, are already being used 
in practice by depository organisations or already required according to national laws 
and regulation. Details on the precise extent are sought to aid the Commission in 
assessing the impact of requiring such approaches or processes at the European level. 
As regards to box 6 to 10, additional detailed data is sought on the proportion of UCITS 
assets which are today safekept by sub-custodians, sub-custody networks, etc, so that 
an assessment of the impact of stricter liability requirements in relation to such assets 
might be made.  
 
Throughout, please provide details of the costs and benefits that possible changes may 
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create (and any other additional changes you may propose). Provide as much concrete 
data and explanatory material as you are able.  
 
 
 
2. UCITS MANAGERS’ REMUNERATION POLICIES 
 
2.1 International commitments 
 
2.2 EU initiatives 
 
2.3 Need for a remuneration policy for UCITS managers 
 
The ABBL-ALFI Depositary Bank Forum has no specific views on this part of the consultation, 
readers are invited to check the ALFI response on these issues. 


